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JUDICATURE SOCIETY INVITES CO-OPERATION 


The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


Record for Year One of Encouragement 


The annual meeting of the Judicature Society will be held in its office on 
December 12 at four o’clock. It is appropriate at this time to say that the Society’s 
accomplishments during the first year under its present form of organization have 
been most encouraging. The Society has found additional ways to assist the most 
inspiring movement of our times. It has demonstrated even more clearly that 
an organization of this sort is necessary to supplement and co-ordinate the pro- 
gressive work undertaken by all other organizations of the bench and bar. The 
number of readers of its Journal has increased so that an edition of about 9,000 
copies is required. To a considerable extent this increase has come through 
co-operation with state and city bar associations which subscribe for the Journal 
at the rate of twenty-five dollars per hundred members per year. 

Only on the financial side is there lack of grounds for congratulation. The 
paid membership of the Society is less than seven hundred. The modest budget 
fixed for this year has not been nearly realized. The largest contribution for this 
year, as for the two preceding, comes through the Law School of Northwestern 
University, which has appropriated one thousand dollars from the Julius Rosen- 
thal Foundation for Legal Literature. The Law School deserves thanks, not 
only for this timely assistance, but also for continuing to provide the Society with 
an excellent office in Levy Mayer Hall. 


The Judicature Society affords a very easy way for all who wish to take a 
stake in the most reassuring movement that we shall ever have an opportunity 


99 





100 


JOURNAL OF THE 


to participate in. Some may be privileged to bring better methods of administer- 
ing justice into effect; some may assist only through money contributions; and 
others may assist by bringing within the Society’s range of influence a larger 
number, either of supporting members, or of readers of its Journal. No person 
who understands the situation and who cares to aid a useful cause need hold 
back because of lack of opportunity. Abundant opportunity is afforded to each 
friend of justice to serve according to his means and talents in an organization 
which becomes his organization to a degree determined only by his own volition. 


Judicial Councils Prepare to Co-operate 


It is not so easy now to define a judicial council as it was only a year ago. 
‘There can be no doubt, however, as to either the potential usefulness of judicial 
councils or the spread of the movement. The variation in type has become more 
marked with the addition of half a dozen or more councils in the past few 
months. We have now the council composed of judges, as in California, and 
the council made up partly of judges and partly of practitioners, which is the 
commoner form. We have also councils which bring laymen to the service, coun- 
cils which include law school teachers, and councils which feature members of 
the legislature. We have one council—in Rhode Island—with but five members, 
and we have at the other extreme the North Carolina Council with a membership 
of nearly fifty. There is also the Pennsylvania Judicial Conference, brought into 
being through the interest and activity of the Chief Justice of the Supreme Court. 
In Virginia there is a variation in type, for the personnel from year to year de- 
pends upon the choice of the Chief Justice. Finally, in Idaho, there is a council 
composed of judges and lawyers which was created by the formal action of the 
State Bar. This latest instance suggests that a council may readily be created 
by concurrence of bench and bar without waiting for legislation. It appears very 
plausible that legislative action and state support may be obtained subsequently 
in such a state, because the work of a council appears certain to influence public 
opinion favorably. 

It is reasonably certain that within two years these councils will exist in 
more than half the states. There are now nine or ten states where the state bar 
associations have committed themselves to the project of securing councils, In 
two such states, there is a definite intention to obtain rule-making authority for 
the judicial councils. It is even possible that the Idaho example may be followed 
in a number of states, so that the spread of the movement will be even more swift 
in the next few years. ‘The consequences of the present development are re 
ported in another article in this issue telling of the projected union of all councils 
for co-operative work and interchange of information. As to the creation of 
councils by concurrence of bench and bar without legislation it would seem that 
the only drawback lies in the lack of public appropriations. It may be possible 
to overcome this difficulty, at least during the formative stage. The lack of ade- 
quate means has been the principal embarrassment in states where the councils 
have as yet accomplished little work. This should prove to be no more than a 
temporary embarrassment, for the value of the work must in time be appreciated. 





It is indeed fortunate that the Conference of Judicial Councils has come into 
being at this stage. In no other way could the work of individual councils be 
given its fullest scope. Quite aside from the innumerable problems more or less 
common to all the states, which will be most economically dealt with through co- 
operation, there are now problems peculiar to the experimental stage of the move- 
ment. An exchange of experience may well serve to guide leaders of the move- 
ment in states yet to take this forward step who want to know what kind of 
organization holds out the greatest promise. 
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For generations thought concerning the creative side of political science has 
been congealed by our dependence on written constitutions. The judicial council 
could be solely a part of the judiciary. But fortunately the growing consciousness 
of professional responsibility on the part of the bar has led to the conception of 
the council as an organ of the judicial department, rather than of the judiciary 
only. It is observed also that the law schools are ready to assist the movement, 
both by assuming special tasks and by having on councils some of their most 
proficient faculty members. It may be that experience will point to a specific 
kind of organization as best in all states. While this is hardly probable it is rea- 
sonable to suppose that much will be learned on this subject. Where the councils 
have a large membership there appears to be need for working out an effective 
internal organization, because with responsibility widely diffused too much energy 
will be expended only on operation. It is a good thing that we have diversity of 
organization. If form is important we should learn in a few years what are the 
advantages and disadvantages of variant forms. One point only may be assumed 
at this early stage, that being that that organization is best which gives scope to 
the most interested and best qualified individuals. No form can take the place 
of individual talent. This is especially true with respect to the regulation of the 
details of civil procedure, though even in this most technical branch the criticism 
of experienced judges and practitioners is also a necessity. 

Other kinds of talent will be needed also. No attempt will be made to 
catalogue them, but it is timely to suggest that a judicial council may be presumed 
to derive great benefit from publicity. It must interest to a degree all other 
lawyers and judges; it should inform also the public and so be the means of estab- 
lishing intelligent interest in the vital problems of administering justice. There 
can be no question whatever that the present public concern for remedial law 
will not be extinguished by any other development. It is doubtless fortunate that 
the judicial department of state government is orientating itself to bring about 
great reforms unprejudiced by popular distrust and clamor. Public interest will 
continue and, we trust, will give rise to public opinion founded upon correct 
information and a growing confidence in the counsels to be formulated by that 
branch of government which too long has lacked the organs for performing its 
most important function. 


Law Students’ Self-Governing Bar Association 


‘“The students of Southern California School of Law have or- 
ganized a bar association modeled after the self-governing Bar of 
California. The plan of organization contemplates a governing body 
of approximately nine members with sections covering the same sub- 
jects as those of the California State Bar, and in addition several 
sections concerned primarily with the work of the law school, in- 
cluding sections on the Law Review, the law library, building and 
grounds. Other sections are to be organized as new interests develop 
and as the oceasion requires.’’—Southern California Law Review. 


There has been a problem of student government ever since there was a 
school for adults. In our times it has been pretty well solved through ap- 
plication of the principle of self-government. This plan saves the faculty a 
lot of trouble, preserves a better feeling between faculty and student, and 
especially provides public opinion in the student body which makes for good 
conduct. 

The analogy between a body of students and a body of practicing lawyers 
in respect to the enforcement of standards has not been disclosed before, so far 
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as we know, but it is an important as well as an interesting point. 
of conduct the analogy is genuine and precise. 
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In this field 
Naturally there will be varia- 


tions in the type of organization created for various state bars and for various 


graduate and professional schools. 
ization is self-government. 


But the very essence of every such organ- 





National Union of Judicial Councils 


First Annual Conference Held in Memphis Under Auspices of American 
Bar Association—Idaho Is Seventeenth State to Acquire a Council 


October 22, 1929, wilt be recognized as an 
historic day for American judicature. On 
that day there was held the first conference 
of judicial councils. The meeting was called 
by Judge Harry A. Hollzer, Executive Secre- 
tary of the California Judicial Council, at the 
suggestion of President Gurney E. Newlin of 
the American Bar Association. It was held 
on the second day of the American Bar Asso- 
ciation week in Memphis, and although the 
call was issued but a short time before the con- 
ference there were present representatives of 
the councils in Massachusetts, Virginia, Ohio, 
Michigan, Texas and other states. 

The purpose of the ‘conference was dis- 
cussed at some length and steps toward formal 
organization were taken by electing Judge 
Hollzer as chairman and impowering him to 
see that preparation be made for the meeting 
to be held next year in conjunction with the 
American Bar Association. It is believed 
that a plan of organization can be pretty well 
settled in advance of the meeting so that most 
of the time available may be devoted to a 
programme of constructive value. 

It is likely that the name to be adopted will 
be Conference of Judicial Councils. Members 
of all such councils will be invited to attend 
the annual meetings at which matters of mu- 
tual interest will be presented and discussed. 

The need for a medium for co-operation is 
already clearly apparent. The councils which 
have been in existence long enough to have 
accomplished definite work find their reports 
in demand among the members of all other 
councils. So far there has been virtually no 
instances of duplication of study and work. 
The field of potential usefulness for a coun- 
cil is so broad and varied that there will al- 
ways be new ground ta break, at least for a 
number of years. But to a large degree the 
studies effected will not be strictly local in 
purvieu so that the work done by one council 
may be of equal value for many of the others. 
To that end a clearing house of ideas and ex- 
perience will be imperative. 

The annual meeting will be a most useful 
means for an exchange of experience and for 
discussing common problems and ways for 


solving them. The exchange of reports will 
be an essential part of the work of the Con- 
ference. Other opportunities for co-operation 
will frequently arise and an organization, 
however simple, will be necessary as a means 
for making all the work done by all the coun- 
cils readily available. 

At the first meeting, after preliminary re- 
ports and consideration of problems which 
have arisen, the discussion turned to judicial 
statistics and the usefulness of the projected 
Conference was at once apparent. Some sort 
of survey of the work being done by the 
courts is essential to the intelligent operation 
of every council. While the information 
needed must be obtained directly in each state, 
the kind of information likely to prove most 
useful is a problem of the first order, which 
nobody as yet pretends to have solved, though 
much work has been done. Among council 
representatives present were Dean Charles F. 
Clark of Yale Law School, who has devoted 
a great deal of attention to the statistical 
problem, Judge Hollzer, who conducted a sur- 
vey of the business in all the courts of Cali- 
fornia, and Professor E. R. Sunderland, of 
the Michigan Judicial Council, who is familiar 
with the English and Scottish records and 
finds them unsuited to our present needs. 
With men like those named enlisted in this 
study much may be expected and the newer 
councils will derive great benefit. 

It is quite possible that the timé is not dis- 
tant when this Conference will require a quar- 
terly or monthly publication as the most con- 
venient-means for an exchange of information. 
For the present the Journal of the American 
Judicature Society will be employed for this 
purpose. 


Councils in Seventeen States 


With the creation of the Idaho Judicial 
Council, referred to below, there are now 
seventeen states equipped with this new organ 
of the judicial department. Probably the 
legislative sessions of 1931 will bring the num- 
ber to include half of the states. It may eas- 


ily be larger, for there is an obvious trend in 
The bar associations of the 


this direction. 
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states are rapidly taking up this movement and 
it may be greatly accelerated by the creation 
of councils through co-operation of the bar 
and the bench, without legislation, as in Idaho. 

Soon we will be wondering why judicial 
councils were not created long before. There 
is much more in the administration of justice 
than the primary function of determining con- 
troversies between litigants. At an earlier 
stage of national growth, when there were 
only a few courts and judges in any state 
there was more or less unification. Since then 
the change has all been toward multiplication 
of courts and increase in the judiciary. 
Change came so gradually that the need for 
unification was not realized until long after its 
disappearance. This was partly due to the 
fact that courts were provided for in state 
constitutions as local tribunals and, notwith- 
standing the extreme decentralization which 
resulted, and the lack of any administrative 
leadership for the system as a whole, no way 
was suggested for acquiring unity in the ju- 
diciary except through constitutional amend- 
ment. 

The judicial council comes into the system 
as an advisory body and so escapes the rig- 
idity imposed by constitutional provisions. 
While the creation of the judicial council de- 
rives from the need for unification of the judi- 
cial system, either consciously or uncon- 
sciously, it is not precisely unification. But 
it represents a long step in that direction. 
It provides for the first time a body with 
the duty of studying the administration of 


justice as a whole, and with the emphasis - 


on administration. It is a long step because 
when such a study is begun there is immedi- 
ately a unity of interest—a unified problem. 


What Unification Implies 


What is implied by unification of the judi- 
cial system of a state is seen in the model act 
to establish a unified state court which was 
published first as Bulletin VII-A and later in 
volume eleven, numbers four and five, of this 
Journal. The theory is set forth in the article 
on Organization of Courts, by Roscoe Pound, 
in number three of the same volume. The 
proposal for unification of all courts and 
judges in a single state-wide court was adopted 
in principle by the American Bar Association 
in 1910. The model act declares that all 
judges in a state are judges of one general 
court, functioning in appellate and trial divi- 
sions. For the administration of the system 
there is provided a “judicial council” com- 
posed of representatives of the various divi- 
sions, which council is given the power to 
regulate procedure and to make administrative 
orders as required to enable the entire court 
to operate efficiently. It must be noted that 
in all this there is not the slightest infringe- 
ment upon the essential judicial independence 
of the individual judge. The organization 
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simply provides business management for the 
business side of administering justice. 

There has been approach to this idea in 
various states but no full acceptance of the 
plan as yet. It has been written into draft 
constitutions which, for other reasons, failed 
of adoption. The advisory judicial council, 
by escaping the cramping rigidity of detailed 
constitutional provisions, affords the route to- 
ward substantial unification. 

There can be no doubt that this is true, and 
yet it must be observed that the judicial coun- 
cil as now operative serves in large part to 
accomplish something different. It starts as 
an organ for studying the needs of the judicial 
system and suggesting remedies for defects. 
In doing this it becomes a liaison body, filling 
the space between the judicial, the legislative 
and the executive branches. . It makes sugges- 
tions to all three branches. Even the sticklers 
for separation of powers find nothing to cavil 
at in this relationship. 

The council, as has been said, ‘is likely to 
begin its work by obtaining statistical in- 
formation. This is pretty certain to result in 
adoption of a thorough system of administra- 
tive reporting, which alone goes far toward 
consideration of the judicial system as a unit 
of government. Its suggestions are then made 
to judges, to the executive and to the legis- 
lature, in respect to specific matters. It is 
necessary for several reasons that proposals 
made to the legislature be supported by draft 
acts. Immediately the judicial council be- 
comes the originator of authentic bills for 
improving practice, procedure and the range 
of matters which otherwise affect the admin- 
istration of justice. As such it tends to re- 
lieve the legislature of the labor of drafting 
bills and the difficulty of effecting reform with- 
out a consistent body of principles and facts. 
Incidentally the council also obtains the as- 
sistance of the organized bar and this tends 
to energize the bar and afford scope for the 
services of individual lawyers whose counsels 
are of especial value. ‘The council may also 
become the exponent of judicial reform to 
the public, as it has been in two or three 
states already, and this may prove to be one 
of its greatest fields of usefulness. If the 
public knows that there is a competent and 
unselfish group of judges, or judges and prac- 
titioners, seeking to improve modes of justice, 
the recommendations of this group are cer- 
tain to guide lay opinion away from foolish 
schemes and direct it to its proper aim of as- 
sisting legislatures to carry out the measures 
originating in the council. 

The foregoing is by no means mere specula- 
tion, but is based upon things that have hap- 
pened in certain states already. 

The judicial council appears certain also to 
become a most important factor in respect to 
control of procedure by rules of court, either 
by specific sanctions, as in Connecticut and 
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California, or by such service as has been 
rendered in Washington, where the council 
performed all the labor of studying procedural 
needs, of drafting rules, taking the opinion of 
the bar, and advising with the supreme court, 
which finally performed its part by adopting 
rules, and with a minimum of effort. Some- 
thing like this is certain to develop in many 
states because we have proved sufficiently that 
it is not enough to merely “confer” rule-mak- 
ing authority on an over-worked supreme 
court. The matter of regulating procedure by 
rules is not so simple. The bar must be taken 
into consideration. Whatever be the precise 
authority or mode chosen, the judicial council 
fills a great role in concentrating the talent 
of bench and bar in making changes in pro- 
cedure. 


New Plan in Idaho 


The method of acquiring a judicial council 
in Idaho, not previously reported in this Jour- 
nal, deserves attention. The new council 
came into being through passage of a resolu- 
tion at the annual meeting of the Idaho State 
Bar in August. It must be remembered that 
in Idaho the bar is composed of all practi- 
tioners by virtue of an act of legislature which 
provides a simple form of organization, self- 
governing powers, and a governing board of 
three commissioners. 


The resolution provided that the Board of 
Commissioners should appoint a committee to 
be known as the Judicial Council, which com- 
mittee should be composed of two justices of 
the Supreme Court, three District Court 
judges and five lawyers. The appointments 
were made by the President of the Idaho State 
Bar, Mr. Jess B. Hawley, who writes: 


We expect to get a lot of good results out 
of it. They are going to study the question of 
redistricting our state; the unified court sys- 
tem; rule-making power; abolishment of our 
Probate Courts; reform in criminal procedure; 
and so forth. 


However, there was more than the resolu- 
tion referred to as a basis for this action. 
The legislature had previously amended the 
bar act by adding two sections, as follows: 


Sec. 4. That a new section be added to 
Chapter 211 of the Idaho Session Laws of 
1923 to be known as Section 16-A, which sec- 
tion shall read as follows: 


“Section 16-A. The Governor, Supreme 
Court, or the Legislature of the State of 
Idaho, may request of the Board an _ in- 
vestigation and study of and recommenda- 
tions upon any matter relating to the 


Courts of this State, practice and procedure 
therein, practice of the law, and the admin- 
istration of jusice in Idaho, and thereupon 
it shall be the duty of said Board to cause 
such investigation and study to be made, re- 
ported to an annual meeting of the Idaho 
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State Bar, and, after the action of said meet- 
ing thergon, to report the same to the officer 
or body making the request. The Board 
may, without such request, cause an investi- 
gation and study upon the same subject mat- 
ters, and after a report thereon to an annual 
meeting of the Idaho State Bar, report the 
same and the action of said meeting thereon 
to the Governor, Supreme Court, or the Leg- 
islature of the State of Idaho.” 


Sec. 5. That a new section be added to 
Chapter 211 of the Idaho Session Laws of 1923 
to be known as Section 16-B, which section 
shall read as follows: 


“Section: 16-B. The Idaho State Bar and 
its Board of Commissioners shall have the 
power and authority to aid in the advance- 
ment of the science of jurisprudence and in 
the improvement of the administration of 
justice.” 


An Example for Other States 

The foregoing sections provide an orderly 
mode of procedure and may or may not actu- 
ally confer power. It would seem that a vol- 
untary state bar association might create an 
unofficial judicial council by co-operation of 
the bench, or of leading representatives there- 
of. In fact a plan of this sort was about to 
be carried out in Illinois when the legislature, 
unexpectedly, created a council and provided 
funds. 


It will be observed that reports of the Idaho 
Council are to be presented at an annual meet- 
ing of the State Bar. This insures bar par- 
ticipation in the fullest degree. In this state 
judges are integral members of the Bar and 
will have opportunity to join in the delibera- 
tions on the Judicial Council recommendations. 


One thing that occurs in respect to this new 
form of council is that its recommendations 
will go forth with the sanction of the State 
Bar, comprising all the judges and lawyers 
of the state, and legislative projects should 
meet with success in the assembly. There is a 
good deal of machinery, and much time re- 
quired for action, but this is practically the 
situation in other states, and the virtue exists 
of a very thorough threshing out of prob- 
lems and remedies before legislation is actu- 
ally requested. 


In Idaho the lawyers pay an annual license 
fee, which goes into the state treasury for the 
uses of the State Bar. We presume that the 
expenses of the Judicial Council will be met 
from this source. The cost need not be great, 
especially for the first three or four years. 


It appears quite possible that in other states. 
especially where the uncertainties of legis- 
lating are conspicuous, similar councils may be 
created and await legislative authority after 
demonstrating the need and the value of their 
work. 











Right Start for Young Lawyers 


(NOTE: We have had occasion several times to comment on the ex- 
cellent practice adopted several years ago by the Illinois State Bar Asso- 


ciation in respect to the admission of young lawyers. 
sion came after examination by the mere filing of papers. 


Formerly admis- 
Under the 


later plan the candidates are invited to the State Capitol as guests of the 


Bar Association. 


They are presented to the Supreme Court by the Bar and 


their enrollment is made the significant feature of an impressive ceremony. 


There is also a luncheon and dinner. 


This practice deserves wide adoption. 


Young lawyers should appreciate the importance of admission and should 
realize that they become at once subject to the friendly interest and 


supervision of the bench and the bar. 


On the occasion of the enrollment 


of a class of candidates in September an address was made by Mr. Henry 
P. Chandler, of the Chicago Bar, which set out the responsibilities of the 
lawyer so clearly and concretely that we are pleased to publish it here- 


with. Editor.) 


May It Please the Court: 


I have the honor to present this group of 
persons who have qualified by examination 
or by license from other states for admission 
to the bar. 

To you who are about to begin your life- 
work, I am glad to extend a message of con- 
gratulation and welcome from the members 
of the bar. I cannot expect that the words 
that I speak will be remembered. But I hope 
I may put a thought in your mind that will 
help to interpret your task. 

Whether the law as practiced by you shall 
be in truth a noble profession or an unin- 
spired and sometimes rather seamy means to a 
livelihood, will depend largely on your own 
attitude. You may seek to discover the place 
of the law in the social order and link your 
own work to the larger end of the social good. 
Or you may turn your mind inward as too 
many do and regard the law as merely an 
opportunity for your own individual exploita- 
tion and advancement. At the risk of seeming 
Utopian, I commend the former attitude. And 
I do it in the firm confidence that in the long 
run it will be not only right but for your 
individual good. 

What is the real service of the law? To 
many laymen, and [ have no doubt many 
lawyers, the lawyer is essentially an advocate, 
often the devil's advocate by whom wicked 
men are saved from their just deserts. 

Now advocacy is an important element in 
the work of the lawyer. But it is far from 
the whole. There is something larger which 
lies back of it. The primary function of the 
profession of law as I see it, is to reduce and 
as far as possible avoid the friction which is 
incident to human relationships, and to pro- 
mote cooperation among men. 

Whenever human beings come together and 
join their efforts for a common end, whether 
it be in business, in the family, or in govern- 
ment there is the possibility, even the certainty, 
of differences. And yet it is only by such asso- 
ciation that worthy ends can be achieved. Men 
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are civilized largely in the degree to which 
they carry the principle of cooperation. Under 
frontier conditions and in a primitive society 
families are more or less self-sufficient. To 
a large degree they satisfy their wants with 
what they produce themselves. They buy and 
sell very little and they have few legal re- 
lationships. How different is an industrial 
society like that in which we live. Few per- 
sons produce a tithe of what they themselves 
consume. The manufacturer procures his 
raw materials from widely scattered sources 
and he sells his goods to myriad purchasers 
whom he never sees. All this means an enor- 
mous multiplication of his agreements with 
other men. Only by such cooperation can he 
function. 


Lawyer is Indispensable 


The guidance of clients in their human 
relationships by which the affairs of the 
world are conducted, is more and more the 
concern of the lawyer. There are different 
aspects of his service. He advises in regard 
to the form of business relations at their in- 
ception, as in the drawing of contracts and 
the organization of corporations, partnerships 
and the like. He gives opinions in regard 
to controversies when they arise in order that 
his clients may act intelligently and not run 
into foolish litigation. When litigation un- 
happily comes, be it civil or criminal, he as- 
sumes the responsibility for the defense or 
prosecution, and thus as far as possible frees 
the energies of his client from old troubles for 
fresh opportunities. 

While all these types of service enter into 
the work of the lawyer—counsel in the shap- 
ing of relationships, opinions on existing 
controversies, and advocacy in court in the 
last resort—the first is becoming progres- 
sively more important. We think of the law- 
yers of the past as principally advocates. 
Many men did not think of consulting a law- 
yer unless they were actually in court. But 
today multitudes of men are consulting law- 
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yers in order that their relationships may be 
so shaped that they may keep out of court. 


There has been a comparable tendency in 
the field of medicine. Formerly physicians 
were largely confined in their work to the 
care of the sick. Today the emphasis is 
placed upon sanitation, hygiene, sound rules 
of diet and exercise, attention .to abnormal 
growths in their incipiency—in a word, pre- 
ventive medicine, the art not so much of how 
to cure sickness as of how to keep well. 


We do not commonly use the term preven- 
tive law. Yet prevision in the sense of an- 
ticipation of contingencies that are likely to 
arise in any given relationship and formula- 
tion of the basis of it in such a way as to 
provide for them, is becoming more and more 
a distinctive function of the law. Here the 
lawyer may help or hurt his client to a degree 
seldom realized. It is often said, and truly, 
that a layman invites trouble by drawing his 
own legal papers, such as contracts and wills. 
But if the truth be told, many an unneces- 
sary lawsuit has resulted directly from the 
lack of comprehension, carelessness or greed 
of lawyers. There is a perfectly reasonable 
tendency today to judge lawyers by their 
success or failure in this respect. 


It is clear that the function of lawyers to 
further cooperation has a definite bearing 
upon the qualities requisite for real success 
in the profession. I take for granted the ele- 
mentary traits expounded in the Canons of 
Ethics of the American Bar Association, such 
as absolute honesty, loyalty, courtesy, respect 
for the courts. But in addition other traits, 
related to the place of the legal profession in 
the social order are required.. 


One of the first of these is a broad under- 
standing. The day has gone when a lawyer 
can be a lawyer alone; he must be an econ- 
omist, a sociologist, a student of politics and 
of government. While he cannot be an ex- 
pert in all the fields in which law operates, 
which are as wide and varied as life itself, he 
must have a working knowledge of the gen- 
eral principles and must know where to go 
for specific information when the need arises. 


Sense of Equity Needed 


It is assumed that lawyers will follow 
the decisions of the courts and keep abreast 
of the development of the law. The law is 
forever adapting itself to an evolving society 
and the book is never closed. But knowledge 
of the law while indispensable is not enough 
for proper service of a client. To draw a 
business contract a lawyer should know the 
nature and problems of the business to which 
it relates. He cannot intelligently advise in 


reference to the organization of business en- 
terprise, whether in partnership, corporation, 





JOURNAL OF THE 


or trust, unless he knows how business gen- 
erally is conducted. In other words, he must 
command the best experience of the time. 
Only so can he avoid pitfalls and have the 
wisdom to promote durable relations for his 
clients. 


Second, the lawyer must possess and ex- 
ercise an eminent sense of fairness. Trouble 
grows out of unbalanced relations. Any 
contract bears the seed of its own violation 
unless it is mutually advantageous. Therefore 
while a lawyer in drafting a contract or other 
legal instrument, should see that his own 
client is protected against injury, he should 
not fail to impress upon his client the need of 
making the contract fair to the other side. It 
happens not infrequently that a lawyer is 
urged by a client to put into a contract pro- 
visions which would give him an unfair ad- 
vantage. The lawyer renders poor service 
if he does not dissuade his client from any 
such design. Only relationships which have 
equity will endure, and a lawyer who lacks 
a compelling sense of equity does not belong 
in the profession. 


Finally the function of the lawyer to dimi- 
nish the friction in human relations, calls for 
unselfishness. Again and again he must be 
willing to forego gain for himself for the 
larger good. The choice often comes in 
choosing between the settlement of controver- 
sies and litigation. The client relies upon the 
lawyer. To sue may mean interesting and 
profitable employment for the lawyer, and if 
the suit fails, the lawyer may justify himself, 
as we are too prone to do, by averring mistake 
in the courts. The law cannot be an exact 
science. Now the courts exist for the de- 
termination of controversies, and when dif- 
ferences are irreconcilable there is no other 
recourse. Only in that way can principles 
of law be established. But needless lawsuits 
born of stubborness and anger are a waste 
of energy and detrimental to the social order. 
The enlightened lawyer will discourage them. 


Thus I have tried to indicate the high 
mission, of immeasurable value to society, 
which the lawyer may fulfill—the mission of 
helping people to work together. When 
differences arise there must be a procedure 
for adjusting them and in that the lawyer has 
an important part. But better than this, more 
constructive, is the work of so planning legal 
relations as to reduce and as far as humanly 
possible insure the amicable adjustment of 
differences. The lawyer at his best is a foe 
of discord, and a minister of cooperation. If 
this conception wins your assent let it ani- 
mate your professional life. 


If the court please, I now move that the 
persons whose names have been read, having 
duly qualified, be admitted to the bar of the 
State of Illinois. 











Who Shall Control Criminal Procedure? 


Foes of Crime Should Note Opportunity for Advancing Reform 
Through Rule-Making Authority—State of Washington 
in the Lead 


Powerful forces have been enlisted in re- 
cent years in response to the need for reform 
in criminal law and its enforcement. There 
is an immediate quality, as well as a dramatic 
quality, in this field which attracts a great 
many worthy persons who have not visualized 
reform of civil justice or appreciated its vital 
importance. 

At the beginning of its work the American 
Judicature Society made no division in its 
scope and projects, between criminal and civil 
justice. As late as 1923 the Society had plans 
to draft a code of criminal procedure. Fortun- 
ately the Society’s inability to command the 
services of the needed expert as draftsman did 
not prevent the work trom being assumed 
later under the auspices of the American Law 
Institute. And more recently details of 
criminal procedure reform have been attacked 
by a host of organizations. This is fortunate. 
If all the work of judicial reform, both civil 
and criminal, were to be attempted by a single 
organization one part or the other would suf- 
fer because of rivalry for the members’ inter- 
est, and it probably would be the civil side. It 
should be said, also, that broad as the scope 
of this Society is, there are matters outside 
which are essential to the reform of criminal 
law enforcement, and which are embraced 
generally in penology. 

As it is there is no rivalry, but only co- 
operation. The Judicature Society cannot go 
far in improving civil justice without per- 
forming for criminal justice a service which 
is absolutely vital. The reason for this is that 
the improvement of criminal justice depends 
much more than most of its supporters under- 
stand on elements which are fundamental to 
the success of civil justice also; as, for in- 
stance the efficient organization of judicial 
power; the administrative direction of the 
courts; safer modes of selecting judges; 
higher requirements for admission to the bar; 
and self-government of, by and for the bar. 

These are serious matters, not disposed of 
by any single “drive.” They call for public 
and professional understanding. Popular 
emotion may aid in correcting many of the 
obvious defects in criminal procedure. But 
even if it were possible to utilize popular 
emotion for an immediate accomplishment of 
desired changes in respect to fundamental 
matters, the benefit would be doubtful. The 
creation of institutions in advance of an ed- 
ucative process is sometimes positively harm- 
ful. There should be an evolution, such as 
actually is in progress at this time. 


A new point of co-operation has recently 
appeared. The movement for the restoration 
of rule-making power to the courts, as has 
been the case with other fundamental factors, 
had its origin among those mainly concerned 
with civil justice. It may be a surprise to 
some of them to discover that they have in 
reality been assisting also the reform of crim- 
inal procedure. 

In this Journal for October, 1928, was 
printed the opinion of the Washington Su- 
preme Court sustaining the act under which 
the court had formulated rules, both civil and 
criminal, in abrogation of existing statute law. 
(Foster-Wyman Lumber Co. v. The Superior 
Court for King County.) While the act did 
not refer specifically to criminal procedure 
it employed the broadest possible language 
and was accepted as applicable to cases of 
every kind by the Judicial Council and the 
Supreme Court, which bodies co-operated in 
framing new rules. 

Courts Can Be Trusted 

This decision has a significance for other 
states at the present time and for the entire 
movement for restoring rule-making authority 
throughout the country. Leaders in the re- 
form of criminal procedure should now con- 
sider whether it would not be advantageous 
for them to give their support to the rules of 
court idea. It is true that in a number of 
states they are securing desired amendments 
of procedural rules by legislative enactment. 
But these enactments, however much needed, 
are but patches on a tattered garment. There 
will always be the need for patient, expert, 
consistent and responsible control of rules of 
criminal procedure, and refinements which 
legislatures cannot appreciate, and which must 
come, if at all, through judicial sanction. For 
this more delicate work rule-making author- 
ity is essential. Indeed, the forces aligned 
for reform would have been immeasureably 
better off, if, at the beginning of their cam- 
paigns two or three years ago, they could 
have taken their programs to judicial coun- 
cils and supreme courts instead of to legis- 
lative committees. The latter receive pro- 
posals and reject, or amend them, always in 
haste. But experts in rule-making, such as 
supreme courts may always utilize, with vastly 
more time for studious consideration, are 
likely to find better methods for accomplish- 
ing desired results than are embodied in popu- 
lar reform measures, and assuredly better 
than emerge from legislative struggles. 

Doubtless some lawyers will be shocked by 
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the thought of having those grim and fearful 
rules of criminal procedure made subject to 
judicial control. Some years ago the writer 
witnessed the surprise—not to say horror— 
which such a suggestion may produce when 
it comes to the legal mind as a first impres- 
sion. A very capable and experienced lawyer, 
who had been first assistant secretary to a 
cabinet officer, became a qualified convert to 
the theory of judicial rule-making. He was 
explaining the idea to a friend, who inquired 
as to the scope of the power. “Well, you see 
it’s for all the ordinary rules of pleading and 
practice. Now as to forms of action—re- 
plevin, for instance—well, of course, I don’t 
think that the supreme court should have any- 
thing to say about replevin.” 


His first quick reaction made it appear un- 
safe to trust such a traditional thing as re- 
plevin to the whims of a supreme court. Re- 
plevin always had been, even if not mentioned 
in the great charter and no supreme court 
should be permitted to toy with it. 


A very little reflection suffices to convince 
one that if he prefers that the control of pro- 
cedure, whether civil or criminal, be kept in 
the legislature, it cannot be because of fear 
that the courts will do any venturesome thing 
or will destroy any accustomed interest which 
deserves to be perpetuated. No lawyer can 
so argue and be considered sincere. And yet 
many who oppose the rule-making principle 
take an inconsistent position. They do lip- 
service to the judiciary, holding them up in 
glowing rhetoric as the wise moulders of con- 
stitutions, the sheet anchor for liberal insti- 
tutions, but when discussing the proposal that 
they take a hand in regulating procedure, they 
avow their unbounded esteem for the “wisdom 
of the people’s representatives” in legislature 
assembled. Of course judges are just as much 
representatives of the people as are the legis- 
lators, the difference being that of expertness, 
responsibility, continuity of office, and open- 
ness of action on the part of the judges. Be- 
cause our constitutions do not provide for 
responsible party government our legislatures 
are unavoidably irresponsible—nearly as much 
so as juries, which are designed purposely t: 
be irresponsible. 

It would seem, in view of the Washington 
decision referred to and the establishment of 
rules of criminal procedure by the Washing- 
ton Supreme Court, that the desirability of 
regulating criminal procedure through the rule- 
making power should be a present subject of 
discussion. In such discussion due weight 
should be given to the spread of the judicial 
council movement and of the value of a coun- 
cil as a body to draft rules and bills and to 
discuss drafts with the organized bar and 
other public bodies. There are confessedly 
many steps in improving our judicature which 
must rely upon legislative action. In a state 
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where the rule-making power is in the judi- 
ciary the judicial council becomes advisor, 
if not originator, in respect to rules. In other 
states the judicial council seeks legislative 
sanction for its measures. In Massachusetts 
the Judicial Council has drafted many bills. 
While the bills not yet enacted leave room for 
regret, yet it must be said that but for the 
studious work of the council there might have 
been no progress whatsoever. As for those 
not adopted, is it conceivable that they would 
have been merely ignored if the Massachu- 
setts courts had possessed authority to give 
them sanction? Legislatures may fail to act, 
and give no reasons. One assembly, or hali 
a dozen successive assemblies, may fail to 
act, and the next one do so promptly and 
favorably. Action is fortuitous, irresponsible, 
arbitrary. Action comes often at the behest 
of some unknown influence and for no under- 
standable reason. 

Nowhere in government was there an ex- 
pert, dependable agency for the regulation of 
procedure, having that supervisory power over 
the enforcement of rules which is so essential, 
until the power and the duty were conferred 
upon the judiciary. The only complaint that 
has followed has been that the judges are too 
slow to exert their power, a defect likely to 
be wholly remedied through the establishment 
of judicial councils. 

When the friends of better criminal justice 
appreciate the opportunities inherent in the 
present movement for restoring the rule-mak- 
ing power to the courts, and of providing 
them with advisory councils they will be free 
to work for something of vastly greater sig- 
nificance than isolated reform statutes. 

Colorado Court’s Broad Powers 

The views here expressed are supported by 
Mr. Ernest L. Regennitter who calls atten- 
tion to the fact that the act conferring rule- 
making power on the Colorado Supreme 
Court, one of the first of its kind to be given 
effect promptly, extends to criminal cases. 
The act was adopted in 1913. On July 10, 
1915, Mr. Regennitter, addressing the Colorado 
State Bar Association on the first rules 
adonted by virtue of the act, made the point 
that the power extended to every kind of 
civil proceeding and also to criminal actions.’ 
Since that time the Colorado legislature has 
passed several bills affecting criminal pro- 
cedure and the Supreme Court has not ven- 
turec beyond civil rules. 

Tie arguments for rule-making authority in 
the judiciary and knowledge of experience in 
other English speaking countries have made 
such progress in professional opinion that we 





1The act is brief: “The supreme court shall 


prescribe rules of practice and procedure in all 
courts of record and may change or rescind the 
Such rules shall supercede any statute in 
Inferior courts of record may 
adopt rules not in conflict with such rules or 
with statute.” 


same. 
conflict therewith. 














AMERICAN JUDICATURE SOCIETY 


can now confidently predict that at no distant 
date the control of civil procedure will be in 
the judiciary, subject in most states to legis- 
lative acquiescence. Whether there will also 
be a general practice of regulating criminal 
procedure by judicial sanctions will depend 
largely upon the course taken at this strategic 
time by lawyers and judges interested in both 
civil and criminal justice. It may seem more 
daring to support the whole principle but that 
is only because of the novelty of the proposal. 
The Washington Supreme Court has pioneered. 
If in that state changes are needed in crim- 
inal procedure the reform agencies should ad- 
dress themselves to the Supreme Court and 
the Judicial Council. The court has the 
power. The council affords the needed mech- 
anism for taking public opinion and acting 
as advisor to the court. 

As to the safety of permitting the Supreme 
Court to regulate criminal procedure the 
doubters should recall the fact that in nearly 
all states the rule-making power is conferred, 
as in Washington, by a legislature which can 
repeal its act at any time and reassume its 
accustomed authority. This might also be 
kept in mind in states in which the courts 
have been slow to exercise powers conferred. 
Unless they do something under the authority 
given them they invite the legislatures to re- 
assert their accustomed practices. With all 
its faults a legislature may serve better than 
a court which is too busy, or too indifferent, 
to fulfill its duty. 

Probably within a year or two there will be 
completed a model code of criminal procedure 
formulated by a very competent group ot 
draftsmen and advisors. It will be the first 
complete and consistent code of criminal pro- 
cedure ever written in this country and it 
should greatly stimulate and fortify the move- 
ment already in full swing. The danger is 
that it may serve only as a quarry from which 
miscellaneous materials will be abstracted by 
law makers little concerned with symmetry 
and consistency. For complete success the 
model code will need the rule-making power. 

Much Scope Left to Legislature 

Of course the reform of procedural rules 
is only a part of the movement for improving 
the administration of criminal law. If the 
courts regulate procedure through rules there 
yet remains a broad field for legislative activ- 
ity; a few headings may be suggested: (1) 
the administrative law affecting officers non- 
judicial, such as sheriffs and prosecutors; 
(2) the substantive law of crimes, which now 
craves its first scientific overhauling; (3) and 
nearly all of penology, inclusive of such mat- 
ters as probation, parole and the indeterminate 
sentence. 

Dean Wigmore’s Contention 

In the Illinois Law Review (Vol. XXIII, 

No. 3, Nov., 1928) Dean John H. Wigmore 
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raises the point that the federal constitution 
reserves virtually all judicial power to the 
courts and every kind of exercise of it by 
the Congress is unwarranted. In his opinion, 
derived from the text of the Illinois consti- 
tution, the Illinois Supreme Court could now 
establish any rules whatsoever and render in- 
valid all statutes inconsistent therewith. The 
substance of his argument is quoted below: 


“This proposition we found on two bases: 
first, logic, as deduced from the constitutional 
terms; and secondly, policy, as verified by 
experience. 

“1. Legal Logic. The federal constitu- 
tion provides (Art. J, sec. 1) that ‘all legis- 
lative powers herein granted shall be vested 
in a Congress’; it further (sec. 8) enumerates 
those powers, and in the judiciary field the 
only portion of power granted is (clause 9) 
‘to establish tribunals inferior to the Supreme 
Court.’ Then in Art. III, sec. 1, it provides 
that ‘the judicial power of the United States 
shall be vested in one Supreme Court and in 
such inferior courts as the Congress shall 
from time to time ordain and establish. And 
in sec. 2, distinguishing original and appellate 
jurisdiction, it permits ‘such exceptions and 
such regulations as the Congress shall make.’ 
And in sec. 3 it permits Congress to define 
the place of trial for a crime not committed 
within any state. 


“Hence, all judiciary power, except the 
definition of certain parts of jurisdiction and 
the place of criminal trials, is in the judiciary, 
not in the legislature. That general power 
is a power to do all that courts have to do, 
i. €., a power to regulate their own procedure. 

“The Illinois constitution is explicit: “The 
powers of the government of this state are 
divided into three distinct departments—the 
legislative, executive, and judicial; and no 
person, or collection of persons, being one 
of these departments, shall exercise any power 
properly belonging to either of the others, 
except as hereinafter expressly directed and 
permitted’ (Art III]). The general assembly 
(Art. IV, sec. 22) is then forbidden to ‘pass 
local or special laws in any of the following 
enumerated cases,’ which include ‘regulating 
the practice in courts of justice,’ and ‘sum- 
moning or impaneling grand or petit juries.’ 
This does not grant a power, except by im- 
plication. But implication does not help, be- 
cause Art. III forbids either department to 
exercise any other department’s power except 
as ‘hereinafter expressly directed and per- 
mitted.’ Moreover, the implication would con- 
flict with the express provision of the later 
Art. III, sec. 1: ‘The judicial power, except 
as in this article is otherwise provided, shall 
be vested in one Supreme Court,’ etc., ete. 
In sec. 29, it is further provided that ‘all laws 
relating to courts shall be general and of uni- 
form operation, and the organization, juris- 
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diction, powers, proceedings, and practice, of 
all courts of the same class or grade so far 
as regulated by law, shall be uni- 
form’; but of course the word ‘law’ includes 
judicial law as well as legislative law, and 
transfers no power from the judiciary to the 
legislature. 

“Both constitutions provide that ‘each house 
may [or shall] determine the rules of its pro- 
ceedings.’ But this is put in only to make 
each branch of the legislature independent of 
the other. Does any one suppose for a mo- 
ment, if that sentence had not been found in 
the constitution, that the judiciary could ar- 
rogate the right to make or to control the 
legislature’s rules of proceedings? If not, 
then the silence of the constitution, in the 
judiciary article, as to judiciary’s rules, can- 
not be made a ground for the legislature to 
reach over its boundaries and attempt to 
regulate for the judiciary the rules of its 
proceedings. 

“The truth is that the legislature has no 
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more constitutional business to dictate the 
procedure of the judiciary than the judiciary 
has to dictate the procedure of the legis- 
lature.” 


“Why, then, will not some courageous 
counsel take an early opportunity to assert 
before a Supreme Court the following propo- 
sitions of law: 


“1. All rules of procedure in courts, not 
expressly or impliedly prescribed by the con- 
stitution, fall under the judiciary power, for 
the purpose of making or changing them. 


“2. All rules of procedure made by a su- 
preme court are valid, notwithstanding any 
enactment of the legislature that may be in- 
consistent. 


“3. All rules of procedure declared by the 
legislature are void, and have only such effect 
as the comity of the judiciary may give by 
following them in the absence of any rule 
made by the judiciary.” 





Denver Bar Association Ambitious 


Novel Plan for Grouping Association Activities Appears to Meet Needs 
Experienced in State and Large City Associations 


Either the city of Denver has more than its 
share of lawyers who willingly contribute to 
the public and quasi-public work of their pro- 
fession, or else it has a bar association which 
affords opportunity for such activities to a 
higher degree than other city associations. 
Certain it is that the Denver Bar Association 
is keenly alive and that it numbers among 
its seven hundred members many of outstand- 
ing ability. 

Proof of this is given by the pages of the 
association’s journal, known as Dicta, which 
started years ago as a four-page leaflet, and is 
now a handsome monthly magazine. Reports 
of the association meetings in Dicta have the 
extraordinary quality of interesting a reader 
who knows none of the men mentioned. 
However, this comment is more directly in- 
spired by receipt of the excellent year book 
of the association. President Henry W. Toll 
sets out, very modestly, the extraordinary 
range of activities of the association in the 
past year and a number of steps taken to 
make all this work more efficient and more 
effective. 

The association had come to have twenty- 
five committees. This made it almost im- 
possible for its officers and directors to know 
all that was being done. Recently the work 
of these committees has been correlated in 
four sections: 

The Administrative Section. 

The Legislative and Judicial Section. 


The Bar Standards and Legal Aid Section. 

The Public Relations Section. 

The plan involves having a liaison officer 
for each section who will attend all meetings 
of all committees in his section, and also the 
meetings of the Executive Committee. The 
latter body will then have present representa- 
tives of all sections and all committees and 
will be able to plan intelligently through the 
information thus afforded. This simple, but 
probably novel arrangement, would probably 
be of value to any association which is really 
functioning on any considerable scale. 

Another very important matter is set forth 
by the president. Since newspapers have sev- 
eral times published matter reflecting seri- 
ously on the conduct of lawyers, and no com- 
plaints have been made to the grievance com- 
mittee, the policy has been adopted of having 
“some self-starting”’ machinery which will 
operate on any occasion when a member of 
the bar has been guilty of unethical practices, 
and his dereliction has become a matter of 
common knowledge among attorneys, but 
when no one has seen fit to assume the labor 
and the odium involved in filing and pressing 
charges against the offender. The Executive 
Committee will file the charges so that the 
Grievance Committee will not occupy the roles 
of prosecutor and judge. A like policy is 


adopted by the Judiciary Committee in re- 
spect to charges reflecting “upon the integrity 
in office of any individual who is vested with 
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any authority relating to the processes of any 
of our local courts.” 

There are many minor activities which 
could be commented on, but the foregoing 
seem particularly valuable to bar associations 
generally. To lift disciplinary matters from 
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the perfunctory plane, and to stand ready to 
investigate all the officers of justice, marks 
a very high integration of this city bar asso- 
ciation. Such service must have a most salu- 
tary effect upon members of the association 
and it must elevate the association and all 
its members in the public mind. 


Why a Unified State Bar? 


[The reply to this query was written by a member of the Board of 
Governors of the California State Bar and published in the State 


Bar Journal for June, 1929.] 


Perhaps no better answer can be furnished 
than that which suggests itself from the re- 
sults already accomplished since the State 
Bar act became operative on July 29, 1927. 

We may not like to admit it, but the fact 
remains that, through various causes, among 
which might be mentioned low professional 
standards, commercialism, unethical conduct, 
lax admission examinations, inadequate pre- 
legal requirements, in some instances incom- 
petency and even dishonesty, the bar had 
fallen in public esteem and confidence. To 
remedy this situation, which was getting no 
better very fast, the idea of a self-governing 
bar, one that would be all-inclusive and uni- 
fied, was given a practical application in the 
adoption of the State Bar act, which places 
where it belongs, the duty and responsibility 
upon the bar of keeping itself clean, and re- 
storing itself to that respect which belongs to 
a profession dedicated to man’s highest mis- 
sion on earth, the administration of justice. 

The voluntary state bar was impotent to 
carry on its high purposes and noble aspira- 
tions, because it was composed only of a 
small minority of those eligible to its member- 
ship. The bar of California is composed of 
upwards of ten thousand lawyers. The old 
California Bar Association, a splendid but 
purely voluntary association, had, when ab- 
sorbed by the State Bar act, only about fifteen 
per cent of this number on its roll of mem- 
bership. Manifestly the California Bar Asso- 
ciation was a minority organization, it could 
only speak for a maximum of fifteen hundred 
members of the bar, but frequently for a much 
smaller number. Its meetings were seldom at- 
tended by more than five hundred members, 
but more often by much less than this num- 


ber. It was rare indeed that its important 
conclusions were reached with unanimity; 
more frequently a decision was arrived at by 
a closely divided vote. A result obtained in 
this fashion from a small percentage of about 
fifteen per cent of the entire bar could hardly 
be said to reflect the consensus of opinion of 
the entire bar of the state. A virile state 
bar, one that can speak authoritatively, and, 
in the language of Mr. Hughes, “with a com- 
manding voice,” one that has the power under 
the law to enforce its mandates, one that has 
alike the confidence and respect of the pro- 
fession and the laity, must be self-governing, 
all inclusive and unified. 

Much of the time of the Board of Governors 
has been consumed in disciplinary matters— 
this was unavoidable when we consider that 
when the State Bar act became operative it 
took over the unfinished work of grievance 
committees throughout the state. Los Angeles 
alone dumped into the hopper over three hun- 
dred undisposed cases. This “congested cal- 
endar” is gradually being cleared, and as 
there is a marked decrease in new complaints, 
the time is approaching when disciplinary 
matters will occupy a secondary place in the 
activities of the Board. It will then be able 
primarily to direct its thoughts “to aid in the 
advance of the science of jurisprudence, and 
in the improvement of the administration of 
justice.” California may well be proud of 
the improved tone of its bar, since the State 
Bar act has become not merely an ideal, but a 
living, practical, workable reality, whose ex- 
istence is consecrated to the uplift of the legal 
profession, whose aims are to restore the bar 
to its former high estate; and whose ambition 
is to assist in the administration of justice. 

Eugene Daney. 


“That society is rotten where one citizen as against another can 
overpower him or undermine him by law wielded with an uneven hand. 
Only the blind, cruel or the unjust in heart can wink the eye at this 


unnamable curse.”—Lord Shaw. 








Success of North Dakota Bar Unity 


The Montana State Bar Association listened 
to a most interesting address concerning state 
bar unification delivered by Chancellor Bran- 


non of the University of Montana. The 
speaker had fortified his theories and prin- 
ciples with facts obtained through corre- 
spondence with a number of North Dakota 
lawyers. The names of the correspondents 
were not disclosed. The letters were all of 
value. Four of them are selected for pub- 
lication below. 


Finds Meeting Impressive 

“T attended the annual meeting of the North 
Dakota Bar Association in September, 1926. 
The attendance at that meeting was im- 
pressive. It indicated that the North Dakota 
Bar Association had grown greatly in the 
esteem of its members and that the annual 
meeting was regarded as a combination of 
(1) a company of legal students who were 
eager to learn from one another and from 
every available agency; (2) a meeting of 
stockholders in an important corporation who 
sought to share the discussion of the com- 
.pany’s projects and participate in its profits: 
and (3) a fraternity of high minded and well 
trained professional brethren who were ap- 
preciative of the social and friendly inter- 
course afforded by the convention. The pres- 
ence of a large percentage of the leading and 
virile lawyers of North Dakota was the best 
evidence that the inclusive idea was inclusive.” 

Bar Gains Public Confidence 

“First, it is compulsory and therefore all 
practicing lawyers are members, and being 
members and being compelled to support it, 
a larger percentage take an interest in the 
proceedings. The organization belongs to 
each practicing lawyer and he feels a sense 
of responsibility for his acts. Second, the 
association is much more representative than 
heretofore. Formerly the people of the state 
looked with suspicion upon the acts and pro- 
ceedings of the bar association on the theory 
that it was a small clique of active lawyers, 
generally engaged in special work such as 
counsel for railroads, banks and other cor- 
porations, and therefore discounted largely its 
statements and recommendations. ‘This feel- 
ing was deeply ingrained and it will take years 
to eradicate. However, we can see already a 
difference in the attitude of the general public. 
As all practicing lawyers belong—those who 
represent special interests, and those who are 
the champions of the common people, the con- 
servative and the radical—the public is be- 
ginning to look upon the statements, declara- 
tions and actions of the association as being 
less tinged with personal interest. Third, it 
gives the bar better control over the ‘shady’ 


lawyer. Complaints are sent to the bar board 
for investigation and thus the association it- 
self is held more or less responsible for 
rascality and criminality of members of the 
association. Fourth, it gives the association 
a fund certain and fairly ample, for the carry- 
ing on of this work. Fifth, it has dignified 
the profession and the association today 
speaks as the representative of men engaged 
in the administration of justice, more or less 
skilled in the principles, and having more 
familiarity with what ought to be.” 


Bar Actually Responsible for Members 

“The advantages to the citizen of the state 
is rather indirect but it is nevertheless an 
advantage. A strong bar association means 
that the ethics of the profession will be more 
stringently urged and enforced and that any 
violations will be the more promptly dealt 
with. The bar association being strong 
financially and in membership is able to and 
does give prompt attention to any complaint 
as to the dishonesty or non-professional con- 
duct of any member of the bar. All of the 
lawyers being members it is much easier for 
the committee on complaints to obtain the 
desired information relative to any complaint 
with accuracy and dispatch.” 


Great Future Made Possible 

“It works out in this manner, that the lead- 
ers of the bar, who take an interest in the 
public affairs, really dominate the organiza- 
tion, but it is a field where an enormous 
amount of real constructive work is and can 
be done. 

“T think that since every member has a 
financial interest in the organization a greater, 
deeper and more lasting interest in the affairs 
of the organization is found since our change 
of plan. There is not so much of the petty 
jealousies and not so much of the spirit of 
criticism as formerly. 

“There is.also a great spirit of co-operation 
in matters pertaining to the bar association. 
l‘ormerly if a member were delinquent in his 
dues to the association or was not a member, 
he felt that he could not properly and with 
good grace call upon the bar association for 
assistance or for co-operation in any matters 
which he was interested in. 

“That feeling is gone now, because every 
member contributes exactly the same amount 
in money and is a member in exactly the same 
standing as every other member and the same 
rights as any other member to require, ex- 
pect and receive the same kind of service from 
the association as a whole that any other 
member may command. 

“Another feature, which perhaps after all 
is most important, is this. That it has placed 
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the financial affairs of the association on a 
sound substantial basis and has given the as- 
sociation funds with which to function prop- 
erly, so that the bar association of the state 
is now able to undertake any activity which 
may properly come before it and do so with 
the assurance that its president will not be 
called upon to pay personally debts and to 
finance enterprises in any way. 
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“There is no question but that our associa- 
tion has taken on new life and vigor and has 
become a much greater factor in the admin- 
istration of justice, in the molding of our 
laws and in the education of the community 
than ever before and I believe that we have 
a great future before the bar association of 
the state of North Dakota, made possible by 
this plan.” 





Permanent Center for State Bars 


Building at State Capital Would Facilitate Work Done for Benefit 
of Members—Canadian Law Societies Advised to 
Establish Provincial Inns of Court 


We have progressed far enough in bar 
integration in the past few years to justify a 
warm interest in the way the bar is organized 
and does its work as a political corporation in 
the Canadian provinces. There is consider- 
able variance in the details of organization, 
but in every province the bar has had the 
statutory powers of self-government for many 
years. No practical distinction exists be- 
tween barristers and solicitors in Canada, so 
comparison with our status is facilitated. 

These provincial bars, or Law Societies, 
will differ mainly from our integrated state 
bars in the fact that they have existed only 
for the formal and fundamental purposes of 
the profession. They conduct law schools, 
admit to practice, attend to disciplinary mat- 
ters, maintain libraries and publish and cir- 
culate reports of appellate courts. This work 
has all been done in a quiet, effective manner. 
But they have not held public meetings of 
the bar nor have they devoted attention to the 
numerous matters which our voluntary state 
bar associations have gradually assumed. 

The result of this was that a few years 
ago voluntary associations came into being to 
function along lines very similar to our as- 
sociations, through numerous committees on 
subjects affording opportunity for the pro- 
fession to register opinion on legislative and 
public affairs. 

If the benchers of the Law Societies had 
foreseen the need for these activities they 
would doubtless have enlarged their scope, 
held meetings, listened to addresses and com- 
mittee reports, and formulated bar opinion on 
legislation and other matters. They waited 
too long and now find much of the energy, 
loyalty and interest of the profession attach- 
ing to the more sociable organizations. 

At the 1928 meeting of the Canadian Bar 
Association a conference of representatives 
of the Law Societies was held for considera- 
tion of mutual interests. One cannot say that 


the Law Societies will take the lead in re- 


o 


storing a unity of allegiance and interest tn 
the bars of the several provinces, though that 
would seem to be the natural development, 
since separation of related functions between 
two organizations is unnecessary, wasteful 
and a division of bar strength. In all our 
states no particle of the tradition of profes- 
sional interest in matters not directly a part 
of bar responsibility is omitted when statutory 
organization is effected. On the contrary, one 
of the strongest motives for obtaining a 
unitary bar is to strengthen the state associa- 
tion, which merges into the larger organiza- 
tion, but carries with it its traditions of public 
service, its committees and its technique. 
With the support of all the members of the 
bar the official state bar has the revenue it 
needs, it has the support of many able mem- 
bers who formerly held aloof from an asso- 
ciation often referred to as “controlled by a 
clique.” It has finally the influence to give 
effect to its counsels. It has the authority to 
face the public and admit its responsibility 
as a collegiate body. 

The conference of representatives of Law 
Societies brought out a number of interesting 
reports concerning methods of doing the work 
of the profession, larger there than with us, 
because they maintain law schools and libra- 
ries and publish reports of decisions. 

A very fruitful idea was presented on be- 
half of the Law Society of British Columbia 
by Mr. Lindley Crease, K. C., one of its 
benchers, an idea that needs to be considered 
by our state bars, whether official or volun- 
tary. The idea is that of a central home for 
the association, presumably in the capital city, 
where it may perform a larger work for its 
members. We will set out this part of Mr. 
Crease’s remarks in full: 


A Permanent Bar Association Center 


“The design of the Law Society as originall) 
constructed did not leave room for the entertain- 
ment of other objects than the administrative, 
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educational, disciplinary, and protective ones just 
indicated. 

“The general welfare of the profession (except 
as falling within the measures recited), the inter- 
change of ideas, esprit de corps, the gathering 
together of the members for discussions of mat- 
ters of mutual concern and social intercourse 
have fallen outside the scope of the activities of 
the governing body, and there exists no centre 
truly representing the full life of the profession. 

“This is not the fault of the Law Society or 
the benchers, but is rather the result of circum- 
stances, such as inadequacy of funds and the 
separating influence of distance. Local bar asso- 
ciations have sprung up to fill the want which is 
felt. They are doing excellent work, but their 
existence indicates that the Law Society is 
thought to be inadequate to meet all requirements, 
and that its functions are becoming limited to 
the formal ones I] have mentioned. The Law 
Society cannot be said to be regarded as the 
parens of the profession, benevolent in its dis- 
cipline and protection, and benevolent also in its 
guidance, its hospitality, its promotion of the 
sense of professional brotherhood and esprit de 
corps, in the great and influential part its mem- 
bers have to play, something after the fashion of 
the old Inns of Court, if indeed it was ever con- 
templated that its life should extend as far as 
that. Concentration is difficult in provinces which 
cover such expansive territories as ours do. Each 
town of any size wishes to be its own centre; 
but it is worthy of consideration whether our 
development has not reached the stage when at 
least in one of the chief cities of every province 
there should not be established a headquarters of 
the governing body of the profession in that 
province. It would consist of a building, with 
grounds in some cases, owned by the Society, 
fitted with the Society’s offices, and with halls 
where meetings could be held, lectures given, and 
on occasion meals or banquets served, and if 
thought expedient, with accommodation for 
boarders or transients, something akin to a club 
and yet possessing features which would dis- 
tinguish it from any ordinary club. The estab- 
lishment of such a headquarters, if it met with 
support from the profession, would probably have 
a strengthening effect by drawing and holding 
together our: members, and by fostering and per- 
petuating the high traditions of the bar. 


“Such a project should not present insuperable 
difficulties. The financial strength of the pro- 
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fession should suffice to carry it through and 
maintain it. Buildings are erected by golf clubs 
and other bodies which have no endowments and 
which have no particular financial resources. 
There are successful members of the profession 
who would risk a reasonable sum in order to further 
such an object. Any place which undertook such 
a building would construct one according to its 
requirements, and might make the initial experi- 
ment in a modest way and without material risk. 
The organizers would no doubt give careful con- 
sideration to every detail of site, design, and ma- 
terial to be adopted, having in mind the move- 
ments which occur in our growing communities 
so that the premises could be utilized for other 
purposes if a change should be needed. 


“In some cases it might be advantageous to 
include suites of legal offices, and a common cen- 
tral library, and rooms suitable for board meet- 
ings, etc. For some reasons the headquarters 
should be in the capital of the province. A care- 
ful and systematic watch should be kept on all 
legislation which may affect the legal fraternity, 
and in fact counsel should be allotted at each 
session of the legislature to attend at the house 
and watch all bills which may be of consequence 
to the profession. If other bodies find it ex- 
pedient to have their interests watched in this 
way the lawyers should do so. Already in this 
province measures have been passed which have 
reduced the practice of solicitors in certain re- 
gards. 


“Tt has been said that there is nothing in a 
name, though experience proves the contrary, and 
it might puzzle the promoters to find a suitable 
name for the new creation as much as it does 
parents sometimes to find one for their child 


“If ‘Inns of Court,’ with the addition of the 
name of the place or of a founder lent an appeal 
such designation might be adopted. The name 
should be one which would attract the profes- 
sional man by its appropriateness, but each place 
throughout the whole country, which established 
such a building, should adopt a name. common 
to all, so as to designate the common object, and 
so that these buildings might become further 
links which bind us all together. If the idea is 
a practicable one, it may prove to be of value 
and convenience not only to students and articled 
clerks, but also to the members of the bar, senior 
and junior alike, and may also provide a further 
means of promoting the fellowship and dignity 
of the legal profession in our country.” 


Now, it seems to me that the Bar—which wes so scattered and 
had so little cohesion, so little common sentiment—that the Bar is 
getting itself into that kind of organization, with a common pur- 
pose, which is going immensely to increase its powers, both for the 
specific field of work we are undertaking here, and, hereafter, for 
the accomplishment of all the things necessary for the maintenance 
of our system of law, our free institutions and our order and liberty. 


—Elihu Root. 








“To Establish Justice” 


By ANDREW 


Your secretary has asked me to speak here 
on the purposes implied by the phrase “To 
Establish Justice” declared in the preamble 
of the Constitution, which we all learned 
years ago in high school, and most of us soon 
afterwards forgot. But that declaration of 
purposes should always be kept clearly in 
view. For the life of a nation, like a human 
life, is a day by day experiment; no retrack- 
ing of the course or the landmarks, but it 
keeps going on and on, led by faithful men 
and women intent upon the historic ideals 
glowing like lodestars in the etherial dome 
to guide us on our way. 

Just what definite proposal the authors of 
the Constitution intended to convey by the 
phrase “to establish justice” is not very clear. 
If they meant literally what they said, then 
they declared a purpose humanly unattainable 
for I have always thought what Dante wrote 
about Justice, and its divine origin, to be 
nearest the truth. He said: 

“The world is best ordered when justice is 
most effective; but only the Ruler of mankind is 
able to dispense perfect justice. Like a pure white 
color, justice is all too easily soiled. It may even 
meet resistance in the mind of the judge. If the 
will is not free from all desire, justice, though 
obtainable, will not remain entirely pure. . . . 
The Monarch who rules over all mankind is the 
most willing and the most influential in causing 
justice to prevail.” 

It is no wonder then, that human judges, 
human lawyers, man-made laws, have always 
been from time immemorial as they are today, 
the objects of contentious criticism, of dis- 
satisfaction, and often of ill-concealed con- 
tempt. They are all striving for an ideal 
beyond human power to attain in its perfec- 
tion; the best we can do is to make every 
effort to approximate such a result, as nearly 
as may be humanly possible. 

But we should clearly recognize that the 
agencies for the administration of justice, for 
the enforcement of law, are primarily and 
essentially human. A million books of phil- 
osophy, research, laws and statutes, will ac- 
complish nothing without interpretation 
through the human brain, and enforcement by 
human muscle. Therefore it seems to me that 
the declared purpose “to establish justice” 
means first of all, to inculcate the conception 
of justice as a national ideal in the minds of 
all the people, to induce them to live, to work, 
to vote, and to regulate their personal con- 
duct by it. 

President Hoover has repeatedly declared 
as a policy of his administration, that a thor- 

*The author is a member of the Chicago Bar. 
This address was delivered at the annual meet- 


ing of the Commercial Law League of America, 
Montreal, July 16, 1929. 


R. SHERRIFF* 


ough investigation of the whole structure of 
our Federal system of jurisprudence is neces- 
sary; and its importance is vastly extended 
as the forerunner of similar revamping in 
the judicial departments of the several states. 
For this purpose he has organized a select 
body of a dozen or more members, judges 
and lawyers, under the title “National Law 
Enforcement Commission.” [ sometimes 
wonder where it will begin, and where 
it will end. It has undertaken a huge task. 
3ut this much I do know, that if the com- 
mission spends its efforts on statutes, laws, 
statistics and treatises, and overlooks the 
fundamental fact, the human element in the 
judicial and law enforcement system, then it 
will reach no achievement of lasting value 
and the high hopes now entertained for it will 
be stricken. For the very basis of the system, 
the judicial department of our national and 
state governments, rests on the character and 
ability of the human factors which comprise 
it, the judges on the bench, the lawyers at 
the bar, the officials who execute the orders 
of the courts. 

In looking through the Montreal newspaper 
this morning, I noticed that the Canadian 
Cabinet was to meet today, and that their 
principal business was to consider selections 
for several vacant judgeships in the Supreme 
Court of Canada and in various nisi prius 
courts of the provinces. The judges of Can- 
ada are chosen for oflice by the highest and 
most representative body of the nation, the 
prime minister and his council, and on them 
rests the responsibility for the quality and 
judicial competency of the judges whom they 
place upon the bench. There is no method of 
selection of judges in practice anywhere in 
the United States to compare with this in the 
assurance it gives of sound and responsible 
administration of justice. In this, as in many 
other ways, we can find an excellent example 
in Canada. 


Our System is Haphazard 

In the United States there has never in all 
history been any deliberate and concerted 
movement for carrying out the fundamental 
ideal “to establish justice.’ What we have 
by way of courts is a system of more or less 
patchy and haphazard growth. ‘There has 
been practically no administrative authority 
or regulation set up over the courts collec- 
tively, and every judge, whatever his traits, 
is an arbiter and an institution unto himself. 
‘The first semblance of judicial organization 
and administrative control appeared about 25 
years ago in the Municipal Court Act for Chi- 
cago, which has been copied to some extent 
for other city courts. In the Federal courts 
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the movement appeared about six years ago in 
the Act for the Judicial Council, which calls 
together annually the senior judges of the 
several circuits to inform and advise with the 
Chief Justice of the Supreme Court about the 
condition of the courts and the status of the 
work under their observation. At best this 
is a weak beginning. And altogether about 
fifteen of the states have now by statute pro- 
vided for such a judicial council, of various 
forms, scope, and promise, to look into the 
courts and the methods of procedure, in their 
respective states. 

But before we can “establish justice” in 
any serious and well founded sense in the 
United States, we must begin at the founda- 
tion, on the form, the composition, the co- 
ordination of our courts, and in creating a 
public desire to set up sound law as a stan- 
dard and general requisite of mutual conduct. 
It seems to me that our people generally, so 
far from regarding courts, law and justice as 
fundamentals, really look on them as inciden- 
tals, and sometimes as unavoidable nuisances. 

In going through the necessary details of 
corporate or real estate procedure with clients 
| am sometimes amazed, and chagrined, at 
their impatience in complying with the legal 
safeguards provided even for their own pro- 
tection. Jury service is a bane; lawyers’ fees 
a hold-up. The people of the United States, 
generally speaking, while tractable and well 
disposed to regulate themselves, are simply 
not law-minded; and until they have the nec- 
essity for law borne in on them, by all avail- 
able methods of induction, the taint of in- 
choate anarchy will abide in our midst. Any 
amount of pleading or preaching on the part 
of the lawyers can do no good, so long as it 
meets with indifference on the part of the lay 
public. It is on the electorate, the body 
politic, that the duty to establish the sense 
and the instrumentalities of justice must ul- 
timately rest. Each generation must perceive 
its existing defects, and apply to them its own 
remedies. 


Should Reorganize Our Courts 

If I were asked what measures are neces- 
sary to create respect for law, to strengthen 
law enforcement, to establish justice in a 
judicial sense, in the United States, I would 
say the first is, that the entire system of 
courts, federal and state, ought to be re- 
vamped and rebuilt on improved structural 
plans, and with sound material throughout. 
There is too much useless and cumbersome 
timber in the house today, which weakens 
rather than gives any strength. It should be 
eliminated, and our temple of justice should 
be rebuilt. When new timbers are needed in 
the future, we should then have discarded 
our present naive ways, and have instituted 
sure and proper methods of selection. We 
must be able to distinquish real judges from 
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opportunists and pretenders. Just as we ought 
to distinguish real lawyers from pettifoggers 
and shysters. 

Next after the weakness of the courts 
themselves, | would name the flippant and dis- 
respectful attitude of the daily newspapers 
toward the courts as a degrading influence. 
In no other country~@oes such an evil exist. 
Between upholding the dignity of justice on 
the one hand, and /making commercial profit 
of court stories on the other, it is a difficult 
choice for the metropolitan press in the United 
States. But the rising generation of journal- 
ists will probably be taught better habits of 
discrimination, and be willing to adhere to 
it in this regard, as a result of earnest efforts 
now on foot in many schools of journalism 
and high-grade editorial offices. 


It would be quite impossible, in any brief 
address, to discuss more than a few of the 
many factors contributing to the impairment 
of justice in the United States in these days. 
jut it is a matter of recent history that the 
administration of conflicting rights and 
duties of legal nature, has become so inade- 
quate or impossible in the courts, that it has 
been widely distributed among numerous 
commissions, executive bodies and arbritra- 
tion devices of non-judicial nature. How far 
this makeshift process will continue no one 
can tell, but that the tendency is seriously 
corroding and disintegregating the judicial 
system of our government cannot be denied. 

Much of the public respect for law depends 
on the character and standing of the lawyers. 
In the dominant industrial age of recent years, 
the lawyers as a class have allowed themselves 
to become relatively submerged. Their most 
degrading habit is in cringing to their wealthy 
clients, hanging onto the elbow of big busi- 
ness, and bending their knee to Mammon. As 
a class we have failed to uphold the dignity 
and the interests of our profession first, as it 
must be upheld in order to survive. The law- 
yers have allowed themselves, generally 
speaking, to foster the hope for large earnings 
and pecuniary profits as their foremost in- 
centive; and in the hope for personal gain, 
to compromise or sidetrack professional con- 
sideration and standards. Into this they have 
been lured by some outstanding examples of 
lawyers who have passed on from the bar 
to positions of high financial importance and 
lucrative compensation. But if the bar is to 
function as an integral part of the judicial 
department of the government, where it be- 
longs, it must eschew finance as an ultimate 
aim; the lawyers must adhere to the courts 
and to the practice of law as a fascinating 
profession, and a basic national necessity. 

You will recall that by the preamble of the 
Constitution it was “We, the people of the 
United States’ who declared Justice to be 
their ideal, and to enthrone it was their sol- 
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emn purpose. But in no constitutional en- 
terprise have “the people of the United 
States” attained a more mediocre and insuf- 


ficient result than in their efforts to establish 
Justice, with its necessary instrumentalities, 
into a competent system of judicature. The 
good fortune that many individual jurists of 
great character and ability have found their 
places on the bench, has saved our judicial 
history from the failure and disgrace to which 
it would have been carried by the many unfit 
who have encumbered it, without the accom- 
paniment of such fortunate stamina and sup- 
port. 

Our several governing bodies have adopted 
rigid requirements of expertness for office to 
command our armies, to operate our navy, for 
guidance in agriculture and work in various 
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scientific bureaus, but they seem to have 
given little thought to requirement of experts 
for the finest science of all, the administra- 
tion of justice; indeed, very few of the sta- 
tutes providing for courts require even that 
candidates for the bench be members of the 
bar. 

For nearly one hundred and forty-two years 
“the people of the United States” have been 
neglecting, or very poorly performing, in 
nation, state and city, this sacred and trans- 
cendent duty to establish justice, with ad- 
equate mechanism and becoming habiliments. 
There was never a time more propitious, nor 
necessity more pressing, for taking all re- 
quisite measures to establish justice, than now. 
Not pedantic discussion, but effective ac- 
tion, is the undeniable demand of today. 





English Procedure in Trials and Appeals 


Connecticut Judicial Council Receives Report Concerning Methods 
That Facilitate Trial on the Merits From Its 
Special Representative 


The Connecticut Judicial Council evidenced 
its enterprise by sending a Hartford lawyer, 
Mr. Thomas Hewes, to London to make a 
study of English procedure as observed in the 
progress of litigation. The first result of this 
study was a preliminary report to the Coun- 
cil, which was published in the Connecticut 
Bar Journal.* The report is a cool and com- 
petent appraisal of procedural methods which 
impressed the observer. To give other judi- 
cial councils and the bar generally the benefit 
of this study we publish, with permission of 
the author and the Bar Journal, the body of 
this report. The author first mentions the 
facilities placed at his disposal, and especially 
the aid given by Sir Thomas Chitty, the fore- 
most authority on English procedure. The 
report follows: 

The Principle Governing English Practice. 
It seems to be quite clear that the controlling 
principle in the development of modern Eng- 
lish practice is to bring about a speedy, abso- 
lutely fair and inexpensive settlement of 
juridical controversies. 

Trial Practice 

Although the object of my visit was to 
study appellate procedure, a proper under- 
standing of this seemed to require a knowl- 
edge of the entire course of a civil action. 
Consequently I have devoted probably as 
much time to a study of the nisi prius prac- 
tice as to the other. In doing so, I have 
observed the use of a number of devices 
which, if copied in our own State, would in 
my opinion, greatly improve the practice here. 
I will refer to them in the order in which 
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they occur during the initiation and trial of 
an ordinary civil action. 

An action is commenced by a writ which is 
prepared by a solicitor and issued by the 
Clerk of the Court. On the first page of the 
writ is the caption of the case and an order to 
the defendant to appear, usually within eight 
days from date of service, in the proper court. 

No Return Day. There is no return day as 
we know it. An action can be started any 
time and the defendant required to appear 
within eight days of the date of service. | 
think this is an improvement on our method 
which may, and usually does, cause delay. 

No Attachment. Except in unusual cir- 
cumstances, there is no attachment at the 
beginning of an action. I had quite a talk 
with Sir Thomas about this. He likes the 
English practice better and, in legal theory, it 
would seem right. I like our own practice 
better, though it does work hardship. 

The complaint as we know it is not set out 
in the writ. But on the back of the writ the 
solicitor must endorse a short statement of his 
claim so that the defendant will know why he 
is being sued. This endorsement may be of 
two kinds: where the damages are unliqui- 
dated, as in an action for negligence, a simple 
statement is made, thus: the plaintiff's claim 
is for damages for injury to the plaintiff by 
the negligent driving of the defendant or his 
servants. But where the plaintiff has a claim 
for a definite and liquidated sum of money 
arising out of one of the six classes of cases 
specified in Order III, sec. 6, as, for example, 
a claim on a note or check, and where there is 
no real dispute about the matter, he may spe- 
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cially endorse his writ, that is, set out his 
claim in definite form. This is somewhat like 
our bill of particulars. 

The Speedy Settlement of Commercial 
Cases. \f the defendant does not appear, 
plaintiff can have immediate judgment. If 
defendant does appear, plaintiff takes out a 
summons under Order XIV. He files an affi- 
davit stating that he thinks that there is no 
defense and requires the defendant to come 
before a Master and state under oath whether 
there is a defense and its nature. If the Master 
thinks there is no real defense, he can order 
judgment for plaintiff forthwith. But if he 
thinks that the defendant has a defense, how- 
ever shaky it might be, and if he believes that 
the trial will not be prolonged, he may trans- 
fer the case to the Short Cause list, where it 
will be soon heard, usually with no other 
pleadings. Ordinarily one judge sits to handle 
only these short causes and naturally becomes 
very expert. Sir Thomas informed me that 
this proceeding was set up some years ago to 
handle commercial claims because of the 
growth of arbitration due to delay in the 
courts. It has worked out very well indeed and 
I believe the theory of it might well be adopted 
in our own practice. 

The Summons for Directions. In all cases 
where the writ is not specially endorsed, the 
plaintiff must, after entry of appearance by 
the defendant, take out a summons for direc- 
tions under Order XXX. This simply means 
that he goes before a Master with the defend- 
ant and the Master makes an order for the 
time of filing pleadings, discovery, where the 
case shall be tried and how. It does not seem 
to me that we could profit much from such a 
practice, as the same things may be taken 
care of by our rules of court. Contrary to 
my expectation, I find that the Master makes 
no attempt to frame the issues or direct in 
this matter. Sir Thomas told me that in 
Scotland there was some such practice. 
Where a pleading does not set out a cause of 
action or a defense, this can usually be 
argued out before a judge before trial, 
though there is no such thing as a demurrer 
as we know it. 

After the order of the Master requiring 
pleadings within fixed times, the parties plead 
in much the same way as we do, only more 
succinctly. When the issues are closed, there 
are then made available to the parties means 
of settling undisputed facts and getting the 
cards on the table, so to speak, which strikes 
me as most practical and valuable. The 


object is to boil down the issues to the real 
ones, which are usually few and simple, and 
permit each side to know exactly the position 
of the other as to the material facts, though 
not necessarily what oral evidence will be 
adduced to establish these facts. 

Admission of Facts. Either side may serve 
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notice on the other to admit facts and if the 
opponent fails to do so, and the refusal 
appears on the trial to have been unreason- 
able, the judge may require the party refusing 
to pay the costs of proving these facts. This, 
I think, is a splendid provision, but for some 
reason which is not clear to me, this proce- 
dure is said by the text-book authors to be sel- 
dom used. It is probably because of the 
extended use of interrogatories addressed to 
the opponent, setting forth questions which 
must be answered. Sir Thomas, on the other 
hand, told me that it was used a good deal. 

Interrogatories. As a general rule these 
will be allowed whenever the answers to them 
will serve either to maintain the case of the 
party administering them or destroy the case 
of his adversary. The interrogatories must 
first be submitted to a Master. Of course, the 
rules governing the use of interrogatories 
limit them to relevant matters and in general 
fix the proper limits of their employment. If 
the answers to interrogatories are insufficient 
or evasive, the party interrogating may by 
notice secure other answers. 

Admission of Documents. A party may 
call on his opponent to admit the execution of 
documents, so as to save the expense of prov- 
ing them and if the admission is refused and 
appears at the trial to have been so unreason- 
ably, the cost of the proof may be put upon 
the opponent. 

Discovery of Documents. A party may 
also call on his adversary, by an order from a 
Master, to disclose on oath all letters and 
documents in his possession relating to the 
matter in dispute and the party seeking the 
information may make copies of:all docu- 
ments produced in response to the order. Of 
course, certain papers are by rule declared to 
be privileged and need not be shown, but in 
general practice, this right of discovery is of 
great value and, of course, is designed to 
eliminate undisputed questions and get at the 
issues before trial and prevent unfair surprise 
and the usual tactics resorted to here. 

All of these various means seem to be in 
pursuance of the underlying principle to 
which I have referred, namely, to get at the 
real controversy as soon as possible, eliminate 
needless evidence and permit the general 
claims and facts relied upon by the parties to 
be known before trial. It is obvious, of 
course, that this will frequently lead to settle- 
ment where experienced counsel, with a fair 
picture of the case, can almost determine in 
advance whether there is real merit in his cli- 
ent’s claims. I would think they could all be 
worked into our own practice to very great 
advantage. In fact, they strike me as being 
one of the two aspects of English practice 
which are greatly superior to ours. 

After discovery, the plaintiff puts the case 
on the trial list and it is usually reached in 
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two or three months. If either party wishes, 
he can have the trial before a special jury. 

Special Jury. There are two kinds of jur- 
ies used, common and special. A special jury 
is composed of a theoretically abler and more 
intelligent panel and is frequently had in 
complicated cases or ones involving large 
sums. There is an extra charge for this 
which must be borne by the losing party. 
The idea is, I think, a good one, though 
whether it is practical in a country where 
everyone thinks himself the equal of his 
neighbor, I cannot say. 

The actual trial does not differ materially 
from our own except in two respects: (1) 
Opening addresses are made by counsel to the 
jury, in which each side outlines the case 
which it is proposed to put on; (2) There are 
scarcely ever any objections to evidence. | 
heard one case tried before the Lord Chief 
Justice for two days and never heard an 
objection. This, I understand, is due to the 
skill of counsel in recognizing really materia) 
points to which to object and of the examin- 
ing counsel in only putting proper questions. 
Sir Thomas informed me that where evidence 
is objected to and there is any question as to 
its admissibility, the judge will admit it and 
later consider it or not, as he decides to be 
right. Then, on appeal, the evidence is 
before the Court of Appeal and _ possibly 
makes unnecessary a new trial. 

Swearing of Witnesses. The manner in 
which the witnesses are sworn is much more 
dignified than our own. The witness, with a 
small Bible in his hand, repeats the oath after 
the Clerk and IT think this actual recitation of 
the words tends to impress on the witness the 
solemnity of his undertaking. 

Tf the case is tried before a judge, without 
a jury, he will ordinarily give his decision 
orally from the bench as soon as the trial is 
over. In this oral decision he will ordinarily 
state what material facts he finds. These 
facts so found constitute the only finding in 
the case. If hefore a jury, upon a verdict 
being returned, the judge will forthwith give 
judgment. The special verdict is very fre 
auently used and on these facts as found the 
judge will give his judgment. If, however, 
the case is difficult, judgment will be 
deferred. but it is always given orally in open 
court. Sir Thomas thinks this is a fine prac- 
tice, as it forces the judge to publicly state 
his views. After judgment, the plaintiff is 
entitled to execution. An appeal does not 
operate as a stav but execution will usually 
he deferred pending an appeal upon payment 
into court of the amount of judgment or a 
substantial part thereof. 


The Appeal 


T have concluded, after some consideration, . 


not to attempt, in this report, to picture by 
written word, the appellate procedure which 
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in certain external as well as fundamental 
ways differs so materially from our own. 
The practice is set out in detail in the books 
and papers accompanying the report and with 
these and by a process of question and 
answer, I believe I can more effectively trans- 
mit the data in personal discussion with the 
members of the Council. I shall, however, 
try to herein inform you of the essential 
points. 

The Court of Appeal apparently consists of 
six active members and sits in two divisions 
of three members each. The sessions are 
held in the Royal Law Courts in the Strand 
on the same floor as many of the branches of 
the High Court and all of said courts appear 
to be carrying on their work simultaneously. 
I spent some days in the two divisions of the 
appellate court attempting to get a picture of 
the machine at work. One division is usually 
presided over by the Master of the Rolls and 
the other by one of the Lord Justices. This 
dividing of the court is to expedite business 
and I believe that certain types of cases are 
habitually referred to a particular division 
and thus there is some attempt to train spe- 
cialists. 

The principle of procedure upon which the 
Court is founded, when fully comprehended, 
will, IT believe, explain many of the ways in 
which the practice differs from our own. 

The Appeal Is by Way of Rehearing. This 
principle of procedure is that in the proper 
case an apnellant may again go all over the 
evidence offered in the trial court and seek to 
reverse the decision of the judge or jury 
helow. Thus the Judicature Act of 1925 pro- 
vides that in any matter before the Court it 
shall have all the nowers, authority and juris- 
diction of the Hieh Court. Now, while this 
broad power is thus conferred, yet in actual 
practice there are in the ordinary case 
decided limitations on its use in dealing with 
questions of fact. In cases tried to a judge, 
without a jury. the presumption in the Court 
of Appeal is that the decision helow on the 
facts was right and it will not be disnlaced 
unless the Court is clearly persuaded that it 
was erroneous. And in a jury case it is still 
more difficult to disturb an adverse finding. 
Tf there were any evidence to go to the jury, 
the verdict will usually stand. The law like- 
wise provides that in an appropriate case new 
evidence can be brought in on an appeal. But 
this right is also sparinely exercised. Never- 
theless, the powers of the Court are far wider 
than our own and when the effective adminis- 
tration of justice requires. the Court can 
achieve thorough results without sending the 
case hack for a new trial. Now it is. T pre- 
sume, because of this duty and right to 
re-examine the evidence. that findings of fact. 
as we know them, have been done away with 
While T have no authority for this statement, 
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it strikes me as the logical explanation. As a 
practicing lawyer, harassed by the prepara- 
tion of a draft finding, or a counter-finding, 
and in sympathy with the judge, who possibly, 
weeks after a trial, must prepare a finding, 
this absence of such red-tape in an appeal, 
strikes me as being the second of the two 
ways in which the English practice so mani- 
festly excels our own. While the Council 
might not be disposed to recommend giving 
this larger power to the Supreme Court of 
Errors, the English practice of having no 
finding, such as ours, is, nevertheless readily 
adaptable to our practice. For we have 
exactly the same procedure in compensation 
cases. When the Commissioner decides the 
case he makes the necessary finding of fact. 
We are used to the practice and it works well. 
Likewise the judge in deciding a case has to 
find the material facts and usually sets them 
out in his Memorandum of Decision. If he 
were required to set them out as in a compen- 
sation case, seriatim, the reform would be 
accomplished because the motion to correct 
could be made in the Supreme Court just as 
it is done in the English Court of Appeal. It 
seems to me entirely unnecessary to go 
through the formality of a motion to correct 
in the lower court because when does the 
judge, even if he corrects the finding, change 
his decision, and it is the reversing of the 
decision which is the one and only object 
sought by a litigant. 

I will now describe briefly the manner of 
taking an appeal. 

The litigant who is dissatisfied for any rea- 
son, cognizable at law, with the judgment in 
the lower court, files in the Court of Appeal 
within the specified time, his notice of motion. 

The Notice of Motion. This notice is the 
only new paper in the case on appeal. In a 
case tried to a judge without a jury, the 
notice seldom specifies any reason of appeal, 
unless a part only of the final judgment is 
disputed, and is about nine lines in length. It 
briefly states that the Court will be moved to 
reverse the judgment and erter one in favor 
of the appellant. When the case is tried 
before a jury, the appellant customarily asks 
that the judgment be reversed, without speci- 
fying any reason, and in the alternative, that 
a new trial be granted for the reasons enu- 
merated. Having filed this notice in the 
Court of Appeal, the case is there. Compare 
this simple practice with our own cumber- 
some and highly technical process, the appar- 
ent difficulty of which is increasingly noticed 
in the decisions of our Supreme Court. But 
the significance of the practice lies not in the 
brevity of the notice but in the fact that this 
is the one and only new paper and it is filed 
in the higher court and not the trial court. If 
we should adopt the English practice of find- 
ing the facts at the time of the decision, then 
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we could with ease likewise adopt the single 
paper on appeal. Our paper, it is true, might 
be longer; it might be necessary to state in 
this paper exceptions to the finding with 
extracts of the evidence, but the point is that 
it is simple enough to do if we will but forget 
our traditions and determine to simplify our 
procedure. Here we have a perfect precedent 
to follow; one which has been tested by time 
and found to be good. What fundamental 
objections can there be to it? Imagine the 
time of counsel and the money of litigants 
sayed by eliminating in the Superior Court, a 
draft-finding, counter-finding, finding, motion 
to correct, exceptions and extended assign- 
ment of error. Is not the time opportune 
with the increase of litigation to sweep away 
all this unnecessary paper work and get right 
down, as the English do, to the essential and 
material issue in the simplest possible way? 
If there is nothing in the Federal or State 
constitutions to forbid, has not our legislature 
plenary power to create the manner in’ which 
substantive rights are to be protected? 

No Findings of Facts as We Know Them. 
Because our Supreme Court has no fact find- 
ing power, it is now necessary, on an appeal, 
to present to it the facts upon which the 
claimed errors of law are predicated. As we 
have pointed out, the reverse situation obtains 
in the English Court of Appeal and conse- 
quently the finding of facts by the High 
Court is of less significance. While there 
may be basic objections to adopting the Eng- 
lish theory here, although it strikes me that 
there is greater need for it than in England 
where the trial judges, because of the system, 
seem more highly trained, yet there is no rea- 
son why we cannot adopt their practice of a 
finding by the court or jury at the time of the 
trial and do away entirely with our present 
ordeal in that particular. We have already 
discussed this under another heading. It 
would seem clear that there is no fundamen- 
tal reason why this should not be done, just 
as it has been done in compensation cases and 
also why the motion to correct, which, if 
denied, becomes a possible error of law, 
should not be made in the Supreme Court. 
No extra labor is put on the Supreme Court 
by doing so because I take it that a denial of 
a motion is habitually assigned as error and 
why, therefore, should the form be observed 
of burdening both the trial court and the 
Supreme Court with the same problem? And 
in jury cases the increased use of a special 
verdict would tend to materially reduce the 
volume of the record in an appeal in sucli 
cases. For example, I observed a trial in the 
Lord Chief Justice’s Court of an action 
before a special jury for slander and libel. 
The judge left to the jury the following ques- 
tions: ‘Were the words spoken? were they 
privileged? was there malice? the damages. 
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By thus precisely presenting the questions 
and requiring clear thinking and _ clear 
answers, it is possible to eliminate one or 
more issues and this reduces the amount of 
evidence required to be printed and the ques- 
tions before the Court of Appeal. The gen- 
eral verdict, in our practice, tends, it seems to 
me, to “buck-passing’ and lack of precise 
thinking and thus increases the chances for 
real error. 

As we have said before, the trial judge in 
deciding the case orally in court, states what 
facts he finds and while these are not binding 
on the Court of Appeal, nevertheless in prac- 
tice they have great weight. I see no reason 
for not adopting the practice here. 

As for the other assignments of error, such 
as admission or rejection of evidence, charge 
to the jury, etc., these could be included in the 
notice and if not correctly set forth, opposing 
counsel, in a reasonable time, could object 
and the trial judge could simply, in chambers, 
settle the matter and sign his approval on the 
record. 


The Record on Appeal—Not Printed. 
When the judges of the Court of Appeal ste: 
from behind the green curtains at the back of 
the elevated dais on which is the bench and 
take their seats, each one finds in front of 
him a loose collection of papers, inserted in a 
paper cover, which constitutes the record. 
Each paper in general measures thirteen by 
eight inches and in most instances is typed. 
The outside covering paper bears the caption 
of the case and an index to the enclesed 
papers by number. In the ordinary case, 
these would be somewhat as follows: 1. 
Notice of motion; 2. Judgment appealed 
from, that is, the formal judgment entered in 
favor of one of the parties; 3. The writ and 
subsequent pleadings with any orders, etc.; 4. 
All documents used at the trial; 5. The 
judge’s notes or a printed transcript of the 
evidence; 6. The opinion ‘where case is 
tried to court). In other words, the record is 
the story of the case in the trial court and the 
notice of motion is ordinarily the only new 

paper. These records are the property of the 
‘solicitor for the appellant and after the hear- 
ing are ordinarily returned to him. Hence, it 
is extremely difficult to acquire one. I tried 
in many ways to secure some to show to the 
council and was finally successful in getting 
several which however are printed because 
the cases went to the House of Lords. Nev- 
ertheless there are accompanying this report 
sufficient examples of isolated papers to illus- 
trate to the Council the nature of the record 
as a whole as it is actually used in the Court 
of Appeal. These papers constituting the 
‘record are filed in court by the appellant a 
fixed number of days before the case comes 
on for argument. 


No Printed Briefs. There are no printed 
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briefs of counsel, either for their own use or 
to be handed to the court. The reason for 
this, according to Sir Thomas Chitty, is 
because of the practice of unlimited argu- 
ment and the opportunity of going over the 
whole case thoroughly and the uncertainty of 
anticipating what line of questions the judges 
will follow, for the latter take a very active 
part in the argument. I listened to one case 
involving several points of law which lasted 
two days. The discussion between counsel 
and the judges was friendly and informal and 
as cases were cited, the books were brought 
the judges and each case which was. of value, 
thoroughly discussed. Then, too, the opinion 
is usually given orally by each judge at the 
end of the argument so a printed brief is of 
no value to them. 
The Argument and Decision. These points 
have been sufficiently discussed under the pre- 
ceding heading. Sir Thomas thought that 
our practice of written decisions was better 
than their practice as the former tended to 
materially reduce the length of the opinion 
and hence the number of volumes of reports. 
As I have pointed out, however, he was very 
clear on the preference for opinions being 
delivered in open court for all the world to 
hear. 
Scope of Judgment. We have already 
pointed out that the Court of Appeal in any 
matter before it has, full power to make any 
order or enter any judgment which should 
have been done originally. This, of course, is 
a far greater power than that of our own 
Supreme Court. We have also stated that in 
the exercise of its power it is governed in a 
large measure by the rules enforced by our 
own court with respect to facts and new 
trials. It may reverse the judgment if the 
facts are all before it or order a new trial if 
they are not. It has been noted that the 
Court has authority to receive fresh evidence, 
but Sir Thomas informs me that where the 
evidence is insufficient to warrant making a 
final order, as a general rule the case is sent 
back for a new trial. 
Summary 
It would seem to me, with my very limited 
opportunity for knowledge, that the three 
more important respects in which the English 
procedure is much superior to our own are as 
follows: 
1. In the discovery of facts and docu- 
ments and thus eliminating uncontested issues. 
2. In the single new paper required for an 
appeal which ordinarily involves a finding by 
the trial judge at the time of giving decisions. 
3. In the greater power of the Court of 
Appeal in enabling it to finally dispose of a 
case where this seems the proper course to 
pursue. 






































Respectfully submitted, 
Thomas Hewes. 





Advantages of Special Verdict’ 


By Cyaries T. CoLEMAN 


The statutes of this state authorize the trial 
courts to propound special interrogatories, in 
which event there must be a special as well as 
a general verdict. The practice of submitting 
interrogatories ought to be encouraged. In- 
deed, after much deliberation, I am almost 
prepared to believe that, from purely ethical 
considerations alone, it would be wise to 
abolish the general verdict entirely and to 
require a special finding of facts in every civil 
case. 

Under the modern practice a general ver- 
dict involves, first, a finding of the facts; 
second, an application of appropriate legal 
principles to the facts; and third, a statement 
of the result in terms which do not distinguish 
the law from the facts. 

The average jury is well qualified to de- 
termine simple questions of fact. To the 
charge that jurors are not trained, like law- 
yers and judges, in the special science of de- 
ciding legal controversies, it may be answered 
that every experience in life is to a certain 
extent a training of the faculty for passing 
on matters of fact, and if the province of the 
jury were limited to that function, the ability 
of the jurors would be adequate for its per- 
formance. But jurors, as a rule, have little 
or no familiarity with legal principles, and 
they possess neither the capacity to compre- 
hend nor the ability to apply them. It there- 
fore frequently happens, especially in im- 
portant and complicated cases, that the mem- 
bers of the jury, realizing their utter inability 
to apply with any degree of precision the 
technical and intricate propositions hypo- 
thetically submitted to them, are led into de- 
ciding the case according to their ideas of 
what, on general principles, would be fair 
between the parties, without particular refer- 
ence to the peculiar facts of the case, or to 
the special rules of law which are applicable 
to them. The result is that in a large per- 
centage of civil cases the question of liability 
is decided without any discussion of the law 
or the facts, the jurors proceeding at once to 
a vote. 

This tendency of the general verdict to sup- 
press discussion, either because the jurors are 
required to apply the law, which is beyond 
their ability, or because they are permitted to 
deal entirely with generalities, if they are so 
inclined, is one of the greatest evils growing 
out of the use of the general verdict. I know 
of a case in which a jury found a general 
verdict for one of the parties on the first bal- 

*This article is part of an address entitled 
Trial by Jury which was delivered as president’s 
address at a meeting several years ago of the 


Arkansas State Bar Association. The author is 
a member of the Bar of Little Rock. 


lot. They were about to return this verdict 
into court when they remembered that the 
judge had submitted a number of interroga- 
tories. After spending nearly four hours in 
making a special finding of facts in answer to 
the interrogatories, they discovered that the 
facts demanded a verdict for the other party. 
In that instance there would have been an 
absolute miscarriage of justice under the gen- 
eral verdict system. But the chance of such a 
mistake would be practically eliminated if the 
trial courts were required to frame the issues 
into a few questions of fact, as simple and 
as clear-cut as possible, and to submit them 
to the jury without any reference to the law 
of the case, and without intimating what re- 
sult would follow from any given finding of 
facts. 
Encourage Responsibility 

Again, the right to render a general verdict, 
as distinguished from a special finding of 
facts, removes the sanction of individual re- 
sponsibility. Jurors are ashamed to find a 
specific fact against the weight of the evi- 
dence, for the vice of the finding is generally 
so obvious that they cannot justify their ac- 
tion before their neighbors and friends. But 
they have no such compunction with refer- 
ence to a general verdict. However wrong it 
may be, short of a violation of the shock-the- 
conscience rule, its vice is effectually con- 
cealed, for it is impossible to tell whether the 
verdict is a compound of misapplied law to 
well-found facts, or of well-applied law to 
misfound facts, and the jury ought never to 
be condemned for the former, since the ap- 
plication of technical legal principles is wholly 
beyond their reach. 

For the same reason that the general 
verdict lessens the individual responsibility of 
the jurors, it impairs the integrity of the jury 
method of trial. Indifference, sympathy, bias, 
prejudice, passion, and perverted conception 
of right and wrong, have a wide field for 
play under the general verdict, but scarcely 
any room for operation in the restricted 
sphere of a special finding of facts. It may 
be said that this is an indictment against the 
jury system, rather than against the general 
verdict. Such, however, is not the case. It 
is not an impeachment of the institution itself, 
but an additional reason for safe-guarding the 
practical operation of it. 

It has been shown that the use of the gen- 
eral verdict has a tendency to discourage dis- 
cussion and to lessen deliberation on the part 
of the jurors, to weaken their sense of indi- 
vidual responsibility for the result, and to 
threaten the integrity of the decision by un- 
duly exposing it to the influence of the per- 
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sonal feelings of the jurors. On the other 
hand, the tendency of the practice of making 
special findings of fact, or rather the effect 
on the jurors of the mental and moral proc- 
esses involved in arriving at special findings 
of fact, is just to the contrary in the partic- 
ulars indicated. The close attention which the 
jurors have to give to the testimony, the 
necessary discussion among themselves, the 
act of weighing the probative force of par- 
ticular phases of the evidence, and the mental 
effort required to reach a definite and specific 
conclusion with reference to each fact to be 
found, stimulate the intellectual faculties of 
the jurors, arouse a keen interest in the mat- 
ters submitted to them, and tend to produce 
the best results of which they are capable. 
And, in addition to this, the realization that 
the merits of simple questions of fact are 
usually so obvious that the public can read- 
ily judge whether special findings in relation 
to them are right or wrong, quickens the per- 
sonal pride of the jurors, awakens a sense of 
individual responsibility, and constitutes a 
strong incentive for careful, conscientious and 
efficient action. 


Chance for Error Reduced 

Special findings have important advantages 
beside those based on ethical considerations. 
In the first place, they lessen the opportunities 
for mistakes by the trial judge. In the case 
of the general verdict, the judge must instruct 
on the law applicable to every possible finding 
of facts, and this of necessity multiplies the 
chances of error. In special findings, how- 
ever, the court need not instruct on the law 
at all. The findings constitute a statement 
of facts, so to speak, on which the court pro- 
nounces the judgment of the law. In many 
cases the judge would have an even chance 
to be right, whether he knew the law or not. 
But he would have a better opportunity to 
know the law. He could take the matter under 
advisement, act deliberately and maturely with 
the assistance of counsel, and speak a sober 
and reflective judgment, after knowing the 
exact facts, and viewing them from the clear- 
seeing standpoint of a critical analysis. 


Special findings have an advantage, in the 
second place, in the easy method which they 
afford of correcting mistakes. If the judge 
makes an error, and pronounces a judgment 
which is not justified by the facts, he can set 
the erroneous judgment aside and enter a 
proper one. It is not necessary to have a 
new trial before another jury, as in the case 
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of a general verdict. The saving in time 
and expense, both to the litigants and to the 
public, on account of this one item alone, is 
sufficient to invite a serious consideration of 
a more extensive use of special findings of 
fact. 
Number of Appeals Lessened 

Again, special findings make a great reduc- 
tion in the number of appeals. A _ practice 
that lessens the opportunities for mistakes is 
bound to lessen the number of cases that go 
to the appellate court. Under the general 
verdict, the court gives the law applicable to 
every finding which the jury can legitimately 
make. There may be forty possible combina- 
tions of fact, with an instruction as to the 
law on each. If a single instruction is errone- 
ous, the verdict is vitiated, because there is no 
way to tell which combination the jury found. 
On the other hand, in the case of a special 
finding, thirty-nine of such possible combina- 
tions, with a like number of instructions given 
to apply to them, pass out of the case forever, 
and as the errors in those instructions, how- 
ever glaring and however numerous, cannot 
form the basis of appellate relief, they will 
not invite an appeal to the higher court. 
Moreover, as said before, the trial court might 
declare the legal effect of the facts found by 
the jury, without stating the principles which 
are supposed to lead to that effect, and in 
many cases the result might be right though 
the reasons for it were wrong. ‘This practice, 
in turn, would prevent many appeals, for at- 
torneys would then deal with concrete cases, 
and they would not rush into the supreme 
court on abstract errors, as so frequently hap- 
pens under the general verdict. 

Perhaps the greatest advantage to be de- 
rived from the use of the special finding 
would be the attitude in which it would place 
the case on appeal. With the essential facts 
established and set forth in the record, the 
supreme court would deal with an actual case 
and not with a supposititious one, and the 
question would simply be whether the judg 
ment was right on the facts, and not whether 
this or that instruction was a correct declara- 
tion of law which may or may not have 
affected the result. If the judgment were 
right, the court would affirm it; if it were 
wrong, the court would set it aside and enter 
a correct judgment in its place. The record 


would be in such shape that the court could 
make a final disposition of the case, without 
the necessity of remanding the cause for a 
new trial before another jury. 








Side-Lights on Jury Trial 


“Let Lawyers Conduct the Court” 

In an address entitled The Province of the 
Judge in Trial of Jury Cases, Circuit Judge 
Bunk Gardner, of Mayfield, presented the 
Kentucky State Bar Association with many 
excellent suggestions. He said that he be- 
lieved that it would be a mistake to give trial 
judges of his state the same powers in jury 
trial that are held by judges in federal courts, 
saying that he thought it “would result in 
endless confusion, misunderstandings and 
bickerings between the trial courts and the 
Court of Appeal.” He added: 

“It has been my observation that the judge 
of a trial court in Kentucky, with his admin- 
istrative duties and his judicial duties, has 
all he can do to guide and direct the ques- 
tions of law that arise upon the pleadings 
and in the trial of cases, in passing upon the 
questions of evidence, in formulating concise 
and plain instructions, submitting the issues 
and guiding and directing each trial as it 
should be done.” 

In the discussion that followed this address 

the view of a lawyer who concurred in the 
opinion above quoted, Mr. Theodore B. 
Blakey, was thus emphatically expressed: 
_ “The judge said one thing that I want to 
impress on you my idea about it. When you 
go to a ball game we have an umpire and 
he doesn’t take any sides. If he does they 
take him out. Now, gentlemen, I have prac- 
ticed law a long time, forty-four years. I 
commenced when I was twenty-one and I 
have been at it ever since and my observa- 
tion is that the circuit judge has more power 
than any officer in the United States. My 
experience is that nearly all of those judges 
exercise more power than they should and 
my judge is the best of the whole lot. Why 
you hardly know that he is in court. He just 
sits on the bench or down among the lawyers 
and says ‘overruled’ or ‘sustained.’ That is 
the way a judge ought to do. A judge has no 
business dominating a court. He is there to 
preside and let the lawyers conduct the court, 
and the only criticism I make of his address 
is that he doesn’t emphasize the fact that the 
judge should be an impartial umpire.” 


Urges Common Sense 

The meaningless mumble of the objection 
as incompetent, irrelevant and immaterial 
sounds through our court rooms like the drone 
of destroying locusts. 

I have found it well nigh impossible by in- 
dividual effort to make the slightest impress 
on this habit. By contrast I recall the trial 
of an accident case I heard in England. A 
witness was asked to describe the accident and 
then was asked: “To what do you attribute 


the accident?” The answer was succinctly 
given that the chauffeur had not been looking 
where he was going. I should like to parallel 
that incident in an American court. The wit- 
ness would be asked what he saw; he would 
probably endeavor to say that he saw the 
chauffeur was not looking where he was go- 
ing. A motion to strike this out as a con- 
clusion would be promptly made and promptly 
granted. The question would be repeated. 
The bewildered witness would again approxi- 
mate to a statement of what he really thought 
he saw, namely, that the chauffeur had not 
been looking; a new motion to strike out 
made and granted would be followed by an 
admonition of the trial court to the witness 
to be careful not to give his conclusion, but 
only what he saw, and the situation would 
end with the collapse of a witness, now no 
longer bewildered, but utterly stupefied by the 
absurdity of a system of law which would not 
permit him to tell the story of the accident 
exactly as he would relate it to any human 
being in the world. 


I ask, therefore, that the profession realize 
that most of the objections urged upon trial 
are futile and meaningless and that we should 
reform ourselves in this respect by just ceas- 
ing to make them. We should also cease re- 
quiring our adversaries to formulate hypo- 
thetical questions when the same result can 
be more simply achieved by a mere request 
for the opinion of the expert, and that the 
unspeakable practice of making your adver- 
sary prove a fact, even if you know it is prov- 
able, be eradicated among all decent members 
of the profession—Judge Joseph M. Pros- 
kauer (Am. Bar Ass’n Jour., Mar., 1928). 


One Judge’s View 

Amid the criticism of juries and the steady 
stream of cases which uphold the most tech- 
nical rules of error because of a fear that a 
juror may take as gospel some bit of hearsay 
despite the fact that his whole life has been a 
training in the little value of rumor and gos- 
sip, it might be helpful to hark back to the 
view of one of the greatest judges who ever 
sat at nisi prius in the United States. In 
Gulf &c. R. Co. v. Curb, 66 Fed. 519, United 
States Circuit Judge Caldwell said: “The 
assumption of the courts that jurors are so 
weak, ignorant, and inexperienced as to fall 
an easy prey to the arts of the unscrupulous 
counsel is a grave error. They are as little 
liable to be played upon by false logic and 
misrepresentations of the evidence as the 
judge on the bench. There is no occasion ‘for 
a refining machine at their elbow’ to sift the 
false from the true in the evidence, or to 
detect chicanery, falsehood, or fallacy in the 
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argument of counsel. The jurors are quite 
as able to protect themselves from such influ- 
ences on the facts of the case as the court is 
on the law, and every ruling which proceeds 
upon the idea that juries are destitute of com- 
mon sense, unacquainted with the affairs of 
the world, and ignorant of the arts and 
methods of lawyers, is unsupported by fact or 
experience. A trial has relation to a dispute 
between the parties to the suit, growing out 
of their acts or contracts. It commonly con- 
cerns the ordinary affairs of life. It should 
not, therefore, be a mysterious or refined pro- 
ceeding. It ought to be a very practical 
thing, and within the comprehension of men 
possessed of common sense and _ practical 
knowledge of the affairs of life; and, when 
properly conducted, it is so. Whenever a 
trial is conducted on any other theory, there 
is apt to be a miscarriage of justice. A 
verdict ought not to be set aside because the 
winning party did not have an ideal lawyer 
to argue his cause, or on the false assumption 
that the jury was destitute of common sense, 
and had such slight knowledge of the methods 
of lawyers as to fall an easy prey to their 
fallacious or false suggestions.”’—Law Notes 
(July, 1929.) 


Raising the Jury Level 

The editor of Law Notes, Mr. W. A. Shu- 
maker, made a proposal that the level of in- 
telligence of the jury be raised to make it 
“capable of understanding evidence and of 
withstanding sophistical, irrelevant and emo- 
tional arguments.” Thereupon the editor of 
New Jersey Law Journal challenged him to 
draft an act. The reply in Law Notes (Nov., 
1928) is well worthy of consideration: 

“The space limits of this department do not 
permit of the printing of such a bill in ex- 
tenso, but as a concrete and specific abstract 
on which discussion can be based the follow- 
ing is submitted. The following only shall 
be qualified jurors—native born citizens of 
the United States, between the ages of thirty 
and sixty years, at least ten years resident in 
the district, having at least a high school 
education who have for at least three years 
before being called paid property taxes in the 
state. A jury commissioner appointed by the 
judge or judges of the court of general orig- 
inal jurisdiction shall make up annually a pre- 
liminary roll of qualified persons, containing 
twice the number of jurors which the judge 
or judges designate as necessary for the cur- 
rent year. He shall have power to call before 
him any person and interrogate him under 
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oath as to his qualifications. The preliminary 
roll shall contain specific information as to 
the qualifications of each person. From this 
preliminary roll the judge or judges of the 
court of general original jurisdiction shall 
strike one-half the names, the names so 
stricken to be held in reserve in case a special 
venire is needed; the remaining names to go 
into the box as veniremen for the year. A 
juror qualified generally and called at any 
term shall not be subject to challenge except 
for interest in the subject matter, relation- 
ship to a party or his attorney, such an opin- 
ion as to the merits as he declares on oath 
will prevent him from rendering a verdict on 
the law and the evidence, or, in a criminal 
case, membership in an organization engaged 
in the enforcement of the specific law under 
which the accused is on trial. The foregoing 
represents a first step in the raising of the 
jury level.” 


What Magna Carta Meant 


In the first place, the trial jury was not an 
English institution. It was imported from 
Normandy. Secondly, Magna Carta had noth- 
ing to do with trial by jury. The 39th clause 
of Magna Carta, which as a whole was a 
concession by the king to his great nobles, 
merely guaranteed to every freeman a judg- 
ment of his peers according to the law of the 
land. The law of the land did not require 
a trial by jury, and a trial by jury in the 
modern sense was the last thing the great 
nobles wanted. What they wanted was a 
tribunal of the old type, in which each fellow 
brought his suit,, and the greatest liars in 
the largest number prevailed. They hadn't 
the slightest intention of being tried by a 
royal judge and a body of recognitors, who 
should find the facts as a modern jury does. 
In fact, many of the great lords did not con- 
sider the royal judges as their peers. None 
of them would have so considered a body of 
recognitors. Peers originally meant one’s 
equal, later it came to have a different mean- 
ing and to be confined to the hereditary nobil- 
ity of England. But under a forced construc- 
tion of that supposedly democratic document, 
Magna Carta, a peer now demands a trial by 
his fellow peers, but a commoner, even if he 
is a prime minister, must be satisfied with an 
ordinary jury of tailors, hairdressers and 
linen draper’s apprentices. They are con- 
sidered good enough for him. It is now well 
agreed by the modern historians that jury 
trial wasn’t guaranteed to anybody by Magna 
Carta. — National University Law Review 
(Vol. IX, No. 1, P. 122). 








Future of Bar a Present Concern 


Nothing can be more obvious than that the 
bar of the future—the comparatively near 
future—is to consist of the men now being 
admitted to the profession. But it is not so 
easy to consider needs on the basis of what 
is to come. Too much thinking takes the 
easy course of turning to a past which is 
gone forever. In the last two decades the 
work of the lawyer has become vastly more 
difficult through the multiplication of laws 
and decisions and the increasing complexity 
of industry. These causes have not completed 
their evolution. Whatever be the future it is 
absolutely certain that the lawyer will be more 
essential to the social and industrial scheme 
of things and that he will be required to meet 
ever greater demands on training, experience 
and native capacity. It was with such needs 
in mind that Dean M. R. Kirkwood, of Stan- 
ford University Law School, made a plea for 
the better general education of young men 
aspiring to enter the profession. We quote 
part of his address to the California State 
Bar: 

“Turning our attention now to pre-profes- 
sional training, we reach the ground upon 
which the controversy has chiefly centered. 
The proposed standards would require that 
the candidate for admission to the bar give 
evidence of two years of collegiate instruc- 
tion before taking up the study of law. This 
is an attempt to insure some degree of general 
educational fitness on the part of candidates 
for admission. To my mind this feature of 
the recommendation is of absolutely vital im- 
portance. The practice of law today demands 
a proper educational foundation. The intri- 
cate complexity of the law itself renders it 
impossible for uneducated persons to grapple 
with it successfully. This complexity is 
brought about in large measure by changing 
conditions in business. The pioneer stage 
of business is gone. We are in an era of 
keen competition, high-priced labor, large- 
scale production and marketing, governmental 


regulation, intricate and heavy taxation. If 
the lawyer of today is to advise his business 
client wisely he must be conversant with 
American history and institutions, and with 
economic, social and political conditions and 
tendencies. Looking to the future, it is per- 
fectly clear that the leaders in business are 
to be largely university and college trained 
men. The last ten years have seen an amaz- 
ing increase in attendance at our higher edu- 
cational institutions. There is every reason 
to believe that this movement will continue to 
gain, rather than to lose, impetus. Most of 
these young people are going into business 
and they go after four years of training in 
the fundamentals of social and political econ- 
omy, history, psychology and allied subjects. 
Who are to be the legal advisers of these 
business men twenty-five years hence? Are 
they to be equally well-educated lawyers or 
merely skilled handlers of the tools of the 
law without vision or proper perspective? 
Will they be able to talk the same language 
as their educated clients? Will they know as 
much or more about the sound public policy 
underlying their clients’ affairs as their cli- 
ents know? We are today charged with the 
duty of determining the character of the bar 
of the coming generation, for today’s law 
students will be tomorrow’s lawyers. We must 
look forward—not backward or even at the 
present. Shall we insist that tomorrow’s bar 
be an educated and learned profession or shall 
we be content to have it simply a collection 
of skilled artisans? Our failure to recognize 
present conditions and look toward the 
future has resulted, as it seems to me, in a 
wholly erroneous attitude toward the proposed 
educational requirement. In the discussions 
that have taken place many have seemed to 
consider two years of collegiate training as an 
utopian ideal toward which we may struggle, 
but without hope of achievement. Rather it 


should be looked upon as a minimum standard 
which should have been adopted long ago.” 
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